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I. INTRODUCTION AND SUMMARY

This suit is about Plaintiff David Schneider’s and Intervening Plaintiff Highlands of
McKamy IV and V Community Improvement Association’s (the “HOA”) (collectively,
“Plaintiffs”) attempt to obtain an injunction that would end community religious practice for
approximately thirty families of Orthodox Jews in far North Dallas based only on minor
irritations such as having to stop vehicles to permit blind people and mothers with children to
cross the street. The members and other attendees of the Congregation Toras Chaim, Inc. (the
“Congregation”)' are homeowners who want to practice their religious beliefs in their homes, an
issue that lies at the core of individual liberty. Plaintiffs—a single neighbor and the HOA—
unfortunately are attempting to bully minority members of their community with this suit.

Since February 2011, with the HOA’s full knowledge, the Congregation’s prayer and
study activities have taken place primarily at two homes in the housing development over which
the HOA has authority: the Highlands of McKamy IV and V (the “Highlands of McKamy”).
From February 2011 until August 2013, the Congregation’s activities took place primarily at the
home of Rabbi Yaakov Rich at 7119 Bremerton Court, and since August 2013, the same
activities have taken place primarily at 7103 Mumford Court,” the home owned by Defendants
Judith D. Gothelf and Mark B. Gothelf. The HOA has known about these activities since early

2011, but took no steps to try to stop them until sending a letter on October 14, 2013. The HOA

' The Congregation is not a proper Defendant in this case because it is not, nor ever has been, a homeowner in the

Highlands of McKamy. The Congregation therefore cannot be bound by the restrictive covenants at issue in this
case. See Jim Walter Homes, Inc. v. Youngtown, Inc., 786 S.W.2d 10, 11 (Tex. App.—Beaumont 1990, no writ)
(holding that non-property owners have no duty to comply with restrictive covenants). Indeed, the HOA has
intervened only against the Gothelfs. The Congregation has filed a no-evidence motion for summary judgment that
is pending before the Court. See Defendant Congregation Toras Chaim’s No-Evidence Motion for Summary
Judgment, filed March 7, 2014; Defendant Congregation Toras Chaim’s Reply in Support of No-Evidence Motion
for Summary Judgment, filed June 26, 2014. The Congregation hereby incorporates all of its briefing and evidence
submitted in support of its No-Evidence Motion for Summary Judgment.

2 Avrohom Rich’s use of 7103 Mumford Court as his personal residence is the primary use of the property. Some

of the Congregation’s religious activities also take place there. See Defendants’ Response to Plaintiff’s and
Intervening Plaintiff’s Motions for Partial Summary Judgment, filed June 19, 2014.
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sent this letter despite the conclusion of its counsel that the Highlands of McKamy’s restrictive
covenants lacked the “preferred language” for deeming the Congregation’s presence in the
neighborhood to be a violation.?

The Court has already denied two of Plaintiffs’ attempts to shut down the Congregation’s
religious practice by (1) denying a request for a temporary injunction on April 10, 2014, and (2)
denying the HOA’s motion for summary judgment on August 20, 2014, on the issue of whether
Defendants are in breach of the Highlands of McKamy’s restrictive covenants. Discovery has
since closed, and based on the application of Texas law to the undisputed facts (and in some
instances the complete absence of facts) Defendants are entitled to summary judgment based on
several independent grounds.

First, although Defendants are not at this time moving for summary judgment on the
issue of whether their activities at 7103 Mumford Court violate the Highlands of McKamy’s
restrictive covenants,’ Defendants are entitled to complete summary judgment on all of their
affirmative defenses, each of which has been established as a matter of law and which
independently foreclose Plaintiffs’ claims:

e Interpreting the restrictive covenants to prevent the Congregation’s religious
activities would violate the Texas Religious Freedom Restoration Act (“Texas
RFRA”), Tex. Civ. Prac. & Rem. Code §§ 110.001, et seq., because it would
place a substantial burden on the Congregation members’ religious practice,
would not further any compelling interest, and would not be the least restrictive
means of furthering any interest that may exist.

e Interpreting the restrictive covenants to prevent the Congregation’s religious

activities would violate the federal Religious Land Use and Institutionalized
Persons Act of 2000 (“RLUIPA™), 42 U.S.C. §§ 2000cc, et seq., because it would

*  Exhibit V at 4.

*  Defendants are not in violation of the restrictive covenants. See Defendants’ Response to Plaintiff’s and

Intervening Plaintiff’s Motions for Partial Summary Judgment, filed June 19, 2014. If this case proceeds to trial, the
evidence will show, among other things, that Avrohom Rich’s use of 7103 Mumford Court as his personal residence
is the primary use of the property.
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place a substantial burden on the Congregation members’ religious practice,
would not further any compelling interest, and would not be the least restrictive
means of furthering any interest that may exist. Interpreting the restrictive
covenants to prevent the Congregation’s religious activities would also violate
RLUIPA because it would treat the Congregation’s religious activities on unequal
terms with other non-residential uses that are or have taken place in the Highlands
of McKamy.

e The HOA may not enforce the Highlands of McKamy’s restrictive covenants
against Defendants because the HOA’s decisions to intervene in this suit and to
attempt to enforce the restrictive covenants were arbitrary, capricious, or
discriminatory under § 202.004 of the Texas Property Code.

e Plaintiffs have waived and/or abandoned their right to enforce the residential use
restriction because the HOA has never attempted to prevent other non-residential
uses of homes within the Highlands of McKamy.

e The doctrine of laches bars the HOA’s claims because the HOA unreasonably
delayed in challenging the Congregation’s activities, and the Gothelfs and the
Congregation relied on the HOA’s non-opposition to their detriment.

e The doctrine of unclean hands bars Schneider from asserting claims to enforce the
restrictive covenants in the Highlands of McKamy because he is himself in
violation of the restrictive covenants he seeks to enforce. In direct contravention
of the residential-only provision of the restrictive covenants, Schneider maintains
a shed in his yard. See Exhibit B at Article VI.1.”

Second, independent of Defendants’ affirmative defenses, summary judgment is also
proper as to certain of Plaintiffs’ claims for additional reasons:

e Defendants are entitled to summary judgment on Plaintiffs’ claim for a permanent
injunction to the extent an injunction would prohibit the Congregation’s religious
activities at 7103 Mumford Court. The Court must balance the equities before
issuing a permanent injunction, and the undisputed facts reflect that no balancing
of the equities could reasonably be resolved in favor of Plaintiffs. An injunction
prohibiting the Congregation from meeting at 7103 Mumford Court would end
community religious life for approximately thirty families. By contrast, Plaintiffs
complain of alleged harms such as parking and dogs barking. Even if Plaintiffs
were to prevail at trial, any injunction should be narrowly tailored to address
specific alleged harms (such as parking), rather than shutting down the synagogue
entirely.

> Exhibit A identifies the evidence attached to this Motion. Defendants hereby incorporate all Exhibits attached

to this Motion.
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e Defendants are entitled to a no-evidence summary judgment on Schneider’s claim
for statutory damages under Tex. Prop. Code § 202.004(c). The statute does not
permit individual homeowners to recover damages.

e Defendants are entitled to a no-evidence summary judgment on Schneider’s claim
for $50,000 due to an alleged decline in value of his home. Schneider has no
evidence that his home has lost value.

This case should be put to rest now. Defendants should not have to incur the burden and
expense of going to trial in a case that never should have been filed. Defendants respectfully

request that the Court grant Defendants’ Motion for Summary Judgment.®

II. STATEMENT OF FACTS

A. The Congregation’s Formation

The Congregation is a small community of Orthodox Jews in far North Dallas in
existence since 2007. Exhibit C at 27:25-28:2; Exhibit D at 16:7-16:9, 41:15-42:7, 55:17-56:12.
There is only one other congregation of Orthodox Jews in the entire Dallas-Fort Worth area that
shares the Congregation’s particular outlook on spiritual life: the Ohr HaTorah Shul, which is
located approximately seven miles south of the Highlands of McKamy. Exhibit D at 41:15-42:7,
74:3-75:3. While a member of the Ohr HaTorah Shul, Rabbi Yaakov Rich discovered that
several families living around the Highlands of McKamy wanted to join an Orthodox Jewish
synagogue that shared the same focus as the Ohr HaTorah Shul. Exhibit D at 74:3-75:3.
Orthodox Jews are prohibited from driving on the Sabbath; these families therefore must live
within walking distance of a synagogue to attend prayer services on the Sabbath. Exhibit C at

28:20-29:2; Exhibit D at 30:20-31:4, 39:25-40:4, 74:16-75:3, 84:1-84:13; Exhibit F at 72:9-73:4.

® If this Motion is granted in its entirety, it would dispose of all of Plaintiffs’ claims. The Motion does not

address Defendants’ contention that they are entitled to attorneys’ fees and expenses. See Defendants’ First
Amended Answer, filed October 1, 2014, at 9 8-10. Defendants intend to present evidence and argument regarding
attorneys’ fees and expenses at a later time.
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When Rabbi Rich started the Congregation in 2007, locating it in and around the
Highlands of McKamy was facilitated by the fact that the area had already been established as an
eruv.” Exhibit D at 76:11-76:17. Creating an eruv is an extensive process that requires approval
from and a leasing agreement with the city. Exhibit D at 74:21-76:10. The eruv that
encompasses the Highlands of McKamy is called the Far North Dallas Eruv and is approximately
two square miles. Exhibit E (map of Far North Dallas Eruv); Exhibit F at 72:9-73:4. The eruv
had been created by the members of another Orthodox Jewish synagogue, Ohev Shalom, but that
synagogue does not share the same particular outlook on the spiritual life as the Congregation.
Exhibit D at 38:21-39:2, 41:15-42:7, 66:1-67:11, 74:3-74:15, 75:23-76:17.

B. Rabbi Rich Begins Hosting Congregation Activities

From 2007 until 2011, the Congregation met at a small home on Hillcrest Road (outside
the Highlands of McKamy). Exhibit C at 27:25-28:4; Exhibit D at 42:23-43:3, 63:2-63:17. In
February 2011, Rabbi Rich’s home in the Highlands of McKamy became the primary location
for the Congregation. Exhibit C at 28:3-28:10; Exhibit D at 63:2-63:5. By then, most of the
members lived east of Hillcrest Road, so the Rabbi’s home in the middle of the Highlands of
McKamy was more centrally located with respect to where the Congregation’s members lived
than the Hillcrest home. Exhibit D at 66:1-67:22, 76:21-77:11. The main activities of the
Congregation took place at 7119 Bremerton Court for two and a half years—from February 2011
to August 2013. Exhibit C at 28:3-28:14; Exhibit D at 63:2-63:5. During that time, members of
the HOA board were fully aware of the Congregation’s activities at 7119 Bremerton Court, yet

the HOA never claimed that this activity was somehow not permitted under the restrictive

7 An eruv is a ritual enclosure that allows Orthodox Jews to carry certain objects outside of their homes on the

Sabbath. Exhibit D at 74:21-76:10, 91:5-91:23; Exhibit F at 72:9-73:4. The enclosure is formed by integrating a
number of private and public properties into one larger private domain utilizing PVC piping and wires connected to
telephone and electric poles. Exhibit D at 74:21-76:10.
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covenants. Exhibit C at 33:20-34:14; Exhibit D at 77:12-78:11; Exhibit G (deposition notice to
HOA); Exhibit H (HOA’s designation of Carolyn Peadon as representative to testify for the
HOA); Exhibit I at 6:3-6:9, 9:3-10:2, 22:1-13 (Ms. Peadon’s testimony).

C. The Congregation Moves to 7103 Mumford Court

In the spring of 2013, a longtime friend of Rabbi Rich, Mark Gothelf (and his mother,
Judith Gothelf), purchased a home in the Highlands of McKamy at 7103 Mumford Court,
planning to have the home occupied by a resident and also permitting it to be used for the
Congregation’s activities. Exhibit D at 23:10-24:2; Exhibit F at 10:8-11:7, 73:17-74:7.
Avrohom Moshe Rich moved into the home on September 16, 2013, and has since that time used
the house as his personal residence. Exhibit D at 79:8-79:17. Avrohom Rich’s use of 7103
Mumford Court is the primary use of the property.® The Congregation began meeting there in
August 2013. Exhibit C at 28:11-28:14; Exhibit D at 79:18-79:23. No changes have been made
to the exterior of the home, and no changes are planned. Exhibit J at 70:25-71:7, 75:1-75:17,
Exhibit K.

Although the home’s address is on Mumford Court and the front of the home faces that
street, 7103 Mumford Court actually sits on the corner of Frankford Road and Meandering Way,
both major streets that run for miles through North Dallas. Exhibit D at 67:12-67:22; Exhibit L
(map reflecting location of 7103 Mumford Court); Exhibit M (map reflecting that Frankford
Road stretches for over eleven miles across Dallas); Exhibit N (map reflecting that Meandering
Way stretches for over five miles across Dallas).” Thus, attempts to characterize 7103 Mumford

Court as being tucked away in the middle of a quiet neighborhood are simply inaccurate.

¥ See Defendants’ Response to Plaintiff’s and Intervening Plaintiff’s Motions for Partial Summary Judgment,

filed June 19, 2014. Defendants hereby incorporate their June 19, 2014 filing, including all evidence cited therein,
in its entirety.

®  The Court can take judicial notice of Exhibits L, M, and N under Tex. R. Evid. 201.
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D. Congregation Activities at 7103 Mumford Court

The activities that take place at Mumford Court are the same activities that took place at
7119 Bremerton Court for two and a half years. Exhibit C at 28:15-29:2; Exhibit D at 79:24-
80:16. On non-Sabbath days, the Congregation has morning, afternoon, and evening prayer
meetings, attended by no more than ten to twelve people on average. Exhibit C at 29:5-30:1;
Exhibit D at 80:17-81:13. Usually, about five members drive to these prayer meetings. Exhibit
D at 81:14-81:23. Three cars typically park in the backyard driveway, and three cars park in
front of 7103 Mumford Court. Exhibit C at 30:2-31:3; Exhibit D at 81:24-82:10. It is most often
the case that no cars are parked in front of other houses. Exhibit C at 30:18-31:3. Also, between
two and six people study at the home during the day. Exhibit C at 29:15-29:23; Exhibit D at
80:17-81:13.

Once a week, on the evening before the Sabbath, approximately twenty people gather at
the home to pray. Exhibit D at 83:16-83:25. On Saturday morning, approximately thirty people
gather to pray. Id. Afternoon and evening prayer on the Sabbath usually attracts about twenty
people. 1d.'"® Because Orthodox Jews cannot drive on the Sabbath, all of the Congregation’s
members walk to 7103 Mumford Court for the events on Friday evening and Saturday. Exhibit
C at 28:20-29:2; Exhibit D at 30:20-31:4, 39:25-40:4, 74:16-75:3, 84:1-84:13; Exhibit F at 72:9-
73:4.

E. The Congregation Has Nowhere Else to Go

If the Gothelfs are enjoined from hosting Congregation activities at 7103 Mumford
Court, multiple families in the Highlands of McKamy will be without a spiritual gathering place.

Exhibit C at 31:4-33:19; Exhibit D at 41:15-42:7, 66:1-68:4. In the years before operating at

' Thus, although approximately thirty families identify with the Congregation, even the most highly attended

prayer gatherings each week average no more than about twenty to thirty attendees.
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7103 Mumford Court, the Congregation explored a move to another location. Id. It discovered
that all of the commercially zoned properties within walking distance of its members were
unavailable. Id. Other areas within walking distance of the Congregation’s members were also
ruled out as unsuitable for various reasons.'' Id. Thus, the Congregation has nowhere else to go
if it is prevented from conducting activities in the Highlands of McKamy. /d. Indeed, as Rabbi
Rich testified regarding the effect of an injunction on the Congregation and its members:

Asking the activities to stop would be similar to asking a person to stop eating.
Let me explain what [ mean.

You see, we believe that there are physical needs and there are spiritual needs.
And just like our bodies need nourishment every day, our souls need nourishment
every day. That’s our prayer and that is our Torah study.

And if our members were asked . . . that they could not participate actively in
Torah study or prayer, it would individually be a terrible disaster for those
individuals, force people to have to relocate and immediately shut down the
Congregation, without question.

Exhibit C at 31:12-32:1.

F. The Alleged Harms Due to the Congregation’s Presence in the Neighborhood
are Trivial

In contrast to the harm that would result from prohibiting the Congregation’s activities in
the Highlands of McKamy—ending community religious life for thirty families—the alleged
harms from the Congregation’s presence in the community are trivial. At the temporary
injunction hearing on April 10, 2014, and in depositions since that time, Plaintiffs have
repeatedly had the opportunity to testify at to what they perceive as the negative effects of the
Congregation’s presence in the Highlands of McKamy. See Exhibit C at 8:10-9:3, 13:12-16:5,

17:2-18:6, 20:13-21:19, 22:7-23:5 (temporary injunction hearing testimony of witnesses called

""" For example, it would have been very disrespectful to Ohev Shalom and its rabbi and a violation of the

Congregation’s religious beliefs for the Congregation to center its activities in close proximity to another Orthodox
Jewish synagogue. Exhibit C at 31:4-33:19; Exhibit D at 41:15-42:7, 66:1-68:4.
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by Plaintiffs); Exhibit J at 65:18-69:18, 82:6-82:23 (Schneider’s deposition testimony); Exhibit

O at 46:8-48:17 (HOA board member Ted Day’s deposition testimony); Exhibit P at 16:9-18:5

(HOA board member Michael Donohue’s testimony). Setting aside speculative alleged harms

regarding what Plaintiffs fear could happen in the future, the only specific evidence of actual

alleged harms is:

A pile of dirt that has since been removed was on the property at 7103 Mumford
Court at one time. Exhibit C at 8:10-9:3; Exhibit K.

Neighbors were forced to look at a window air-conditioning unit. Exhibit C at
8:10-9:3.

People and cars come and go from the home at 7103 Mumford Court. Exhibit C
at 8:10-9:3, 14:21-15:6, 20:16-21:6; Exhibit J at 66:2-66:12, 82:6-82:23; Exhibit
O at 46:8-46:14, 48:6-48:17; Exhibit P at 16:23-17:15.

It sometimes looks “unusual” and “odd” when Congregation members exit the
home. Exhibit J at 82:6-82:23.

When Jewish worshipers come to 7103 Mumford Court, it causes dogs to bark,
which sometimes causes teenage children to wake up. Exhibit C at 14:3-14:13.

A neighbor has had to stop his vehicle to allow a woman pushing a baby carriage
to cross the street. Exhibit C at 14:14-14:17.

A neighbor has had to stop his vehicle to allow a blind person to cross the street.
Exhibit C at 14:21-15:3.

The synagogue allegedly causes parking issues on Mumford Court, which the
Congregation has taken steps to address. Exhibit C at 14:21-15:3, 15:19-16:5,
17:2-17:12, 20:16-21:6, 30:2-31:3; Exhibit O at 46:8-46:14, 48:6-48:17.

There are speculative concerns—with no evidence—that the Congregation affects
home values in the neighborhood. E.g., First Amended Petition, filed April 2,
2014, at 18; Exhibit J at 67:13-67:18.
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G. Plaintiff Schneider, His Relentless Pursuit of the Congregation, and
Takeover of the HOA Board

Schneider and his wife Laura are the two owners of the home at 7035 Mumford."
Exhibit J. at 83:5-83:12. In December 2013, he sued Defendants for allegedly violating a
residential-only restrictive covenant despite the fact that a shed he admits is in his yard blatantly
violates the same residential-only restrictive covenant. Exhibit J at 23:21-25:13; Exhibit S.

Article VI.1 of the HOA’s restrictive covenants provides:

RESIDENTIAL USAGE: No structure shall be erected, placed, altered, used for

or permitted to remain on any residential building lot other than one detached

single family dwelling not to exceed three stories and one private garage for not

more than four automobiles and servants’ quarters if they are employed on the

premises. No temporary structures may be placed on lot except during

construction. Metal storage buildings, sheds or structures are not permitted. Only

new structures shall be constructed on any lot and no house or structures shall be

moved onto a lot.
Exhibit B at Article VI.1.

After suing, Schneider then attempted to get the HOA to join his suit, even stating that he
could help keep the HOA’s costs down by serving as “lead counsel” if the HOA were to
intervene. Exhibit T at 1. The HOA’s board at the time did not decide to intervene, having
concluded that the HOA had no right to stop the Congregation from worshiping in homes in the
neighborhood. Exhibit U at 3 (HOA minutes reflecting “Conclusions: The HOA cannot stop the
building from being used for worship”). The HOA’s counsel had also concluded that the
restrictive covenants did not have the “preferred language” for deeming Defendants to be in

violation. Exhibit V at 4 (“With the appropriate set of facts and the appropriate language in the

deed restrictions, courts have ruled that use of a residence as a church did violate the deed

12" Laura Schneider is not a plaintiff in this suit.
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restrictions. Unfortunately, The Highlands Declaration and other governing documents do not
contain the preferred language.”).

Schneider then waged a proxy campaign to get himself and four likeminded neighbors
(collectively, the “Schneider Board”) elected as the new HOA board. Exhibit J at 39:8-40:1;
Exhibit O at 17:18-19:6; Exhibit P at 19:17-20:17; Exhibit W (Schneider’s promotional flier).
Upon the takeover, one of the first acts of the Schneider Board was to cause the HOA to
intervene in Schneider’s lawsuit. Exhibit X at 4-5. The Schneider Board also adopted a “new
policy” to enforce the residential-only restrictive covenant, implying that the HOA did not have
such an enforcement policy prior to that time. Exhibit P at 21:4-21:20 (Schneider Board member
Donohue answering “Correct” when asked if “a new policy was adopted to enforce deed-use
restrictions” in February 2014); Exhibit Y (HOA minutes reflecting that the Schneider Board
adopted a policy of enforcement on February 3, 2014).

The HOA membership was upset with the decision to intervene and demanded a special
meeting for the neighborhood to discuss potential bylaw changes. Exhibit O at 35:23-37:1;
Exhibit P at 24:14-25:21; Exhibit Z at 4. Schneider scheduled the meeting to occur on the
Jewish Sabbath, and refused to move the date to accommodate members of the Congregation.
Id. Regrettably, this decision is not the only instance of Schneider expressing hostility to the
faith of Orthodox Jews:

e He has published a paper on his web site that criticizes Orthodox Jewish views of
the Torah. Exhibit J at 32:16-35:9 (Schneider testifying that he views the Torah
as the “word of man” and as a compilation of writings by multiple human
authors).

e He recently filed a pro se lawsuit against another one of his neighbors for building

a temporary structure (called a “Sukkah”) in celebration of a Jewish holiday.
Exhibit AA.
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e He has referred to a Sukkah as a “strange-looking thing,” “unusual structure,” and
“eyesore” and stated that he was “disturbed and dismayed” by its presence.
Exhibit AA.

e He has stated that Jewish residents of the Highlands of McKamy should “[g]o
outside the neighborhood to celebrate.” Exhibit BB.

H. The HOA’s Conflicted and Delayed Involvement in this Suit

Although it was forced into this suit by the Schneider Board, the HOA’s own corporate
representative deponent testified that she would have preferred that the HOA not done so.
Exhibit G (deposition notice to HOA); Exhibit H (HOA’s designation of Carolyn Peadon as
representative to testify for the HOA); Exhibit I at 16:23-17:8 (“I would have preferred not to
resort to litigation.”), 29:2-29:6 (expressing concern about the appropriateness of expending
HOA funds on this litigation), 25:14-26:8. This testimony is attributable to the HOA as an
entity, thus putting the HOA in the awkward position of having testified under oath that it should
not have intervened in a suit in which it remains a party. Id. Furthermore, despite being aware
of the Congregation’s activities in the Highlands of McKamy since early 2011, the HOA did not
take any action to oppose those activities until October 14, 2013, in a letter sent to the Gothelfs.
Exhibit F at 55:7-55:22; Exhibit CC (October 14, 2013 letter). The HOA sent this letter despite
concluding that it had no right to stop the Congregation from worshiping in homes in the
neighborhood. Exhibit U at 3. Moreover, its counsel had concluded that (1) the restrictive
covenants lacked “preferred language,” and (2) the HOA may be barred from opposing the
Congregation’s activities for failing to object for approximately three years. Exhibit V at 4, 6.

As a result of sentiments within the neighborhood that the HOA should not be involved
in this suit, the homeowners voted to remove Schneider from the board on July 20, 2014, and the
remaining members of the Schneider Board were only narrowly retained. Exhibit J at 51:10-

53:12; Exhibit O at 21:23-25:17; Exhibit P at 30:25-33:6.

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 12



L The HOA’s History of Non-Enforcement of the Restrictive Covenants and
Singling Out of the Congregation

When the HOA suddenly decided to oppose the religious activities of its own members, it

was the first time that the HOA had brought an enforcement action in court in the HOA’s 35-

year history since 1979. Exhibit I at 14:12-15:5, 17:17-17:20; Exhibit J at 58:1-61:16; Exhibit O

at 55:10-55:13. Indeed, the HOA was required to implement a “new policy” to enforce the

residential-only restrictive covenant in February 2014. Exhibit P at 21:4-21:20; Exhibit Y. This

is true notwithstanding the fact that there are currently numerous non-residential uses of property
in the Highlands of McKamy, and there have been others over the years. For example:

e There is an eldercare facility at 7038 Lattimore Dr. known as the Weismer House.

Exhibit C at 39:18-40:9; Exhibit D at 88:15-89:16; Exhibit J at 56:9-57:9; Exhibit

O at 51:3-51:12; Exhibit DD (HOA minutes reflecting HOA knew of use in

2006); Exhibit EE (letter reflecting HOA knew of use in 2001); business web site
at http://www.weismerhouse.com.

e There is a residential care facility at 6806 Rocky Top Circle known as Wellington
Residential Care. Exhibit C at 39:18-40:9; Exhibit D at 88:15-89:16; Exhibit J at
56:9-57:9; Exhibit O at 51:3-51:12; Exhibit FF (letter reflecting HOA knew of use
in 2011); business web site at http://www.wellingtonresidentialcaredallas.com.

e A home on Bremerton Court regularly conducts swimming lesson camps. Exhibit
C at 39:18-40:9; Exhibit D at 88:15-89:16; Exhibit I at 18:5-19:1; Exhibit O at
51:13-51:19; Exhibit GG at 2 (minutes reflecting HOA knew of use in 2013).

e A used car business with a revolving inventory of cars operates on Judi Street.
Exhibit HH.

e A seven-day per week music school that has hosted a recital operates on Judi
Street. Exhibit HH.

e The wife of the HOA’s secretary ran a court reporting business from her home.
Exhibit P at 38:13-38:19; 40:9-40:24; Exhibit II (reflecting business address on
Mumford Street); business web site at http://www.bradfordcourtreporting.com.

e An HOA board member has mentioned a garage rental apartment near his home.
Exhibit JJ (2013 email from Ted Day mentioning “a garage near my home has
been converted to a rental apartment”).
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Schneider testified that an attorney in the neighborhood runs his law practice from
his home. ExhibitJ at 60:19-61:8.

A former neighborhood resident operated a sales business from her home.
Exhibit P at 38:2-38:12.

A business training center was formerly operated at 7031 Bremerton Drive.
Exhibit KK (HOA board minutes reflecting knowledge of existence of business
training center in 2007 and 2008).

Schneider maintains a shed in his yard in direct violation of the residential-only
restrictive covenant. Exhibit J at 23:21-25:13; Exhibit S.

Under its “new policy” or otherwise, the HOA has never brought an enforcement action

regarding any of these other non-residential uses, arbitrarily singling out the Congregation’s

activities. Exhibit I at 14:12-15:5, 17:17-17:20; Exhibit J at 58:1-61:16; Exhibit O at 55:10-

55:13.

J.

Plaintiffs’ Claims

In the two operative Petitions in this case, Plaintiffs assert the following claims:

The HOA brings a claim against Mark and Judith Gothelf for breach of the
restrictive covenants. See Petition in Intervention, filed March 13, 2014, at 9-10.
The HOA does not seek monetary damages in connection with the claim, but
rather asks the Court to enter a declaratory judgment. Id. The Court has denied
the HOA’s motion for summary judgment on this claim. Schneider brings the
same claim against the Gothelfs and the Congregation. See First Amended
Petition, filed April 2, 2014, at 12.

The HOA brings a claim for a temporary and permanent injunction to prohibit the
Gothelfs from permitting the Congregation and its members to practice their
religion at 7103 Mumford Court. See Petition in Intervention, filed March 13,
2014, at 10-12. The Court has denied the HOA’s request for a temporary
injunction, leaving only the request for permanent injunctive relief to be
adjudicated. Schneider brings the same claim against the Gothelfs and the
Congregation. See First Amended Petition, filed April 2, 2014, at 13-16.°

The HOA brings a claim against the Gothelfs for a discretionary statutory penalty
of up to $200 per day for alleged violations of the restrictive covenants. See

13

Schneider also brings a second, duplicative claim seeking a permanent injunction. See First Amended Petition,

filed April 2, 2014, at 18-19 (“Count 5 — Likelihood of Future Violations”).
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Petition in Intervention, filed March 13, 2014, at 12-13. Schneider brings the
same claim against the Gothelfs and the Congregation, although the relevant

statute does not authorize individual homeowners to pursue damages. See First
Amended Petition, filed April 2, 2014, at 16-18.

The HOA brings a claim against the Gothelfs to recover its attorneys’ fees and
costs. See Petition in Intervention, filed March 13, 2014, at 13.

Schneider brings a purported claim against Defendants for $50,000 in
compensatory damages for allegedly causing his home to decline in value. See
First Amended Petition, filed April 2, 2014, at 18. It is unclear what legal cause
of action (if any) Schneider sues under, as the title of the claim is simply “Count 4
— Damage to Schneider’s Property,” and nothing within the text of the count
identifies a specific cause of action. /d.

Each of these claims requires Plaintiffs to show that Defendants have breached the restrictive

covenants.

Thus, if there has been no breach and/or if Defendants establish an affirmative

defense on the issue of breach, all of Plaintiffs’ claims necessarily fail.

III. SUMMARY JUDGMENT GROUNDS

Defendants are entitled to summary judgment on the following independent grounds:

Defendants are entitled to summary judgment on all of Schneider’s claims, and
the Gothelfs are entitled summary judgment on all of the HOA’s claims because
Defendants have established their affirmative defense under the Texas Religious
Freedom Restoration Act.

Defendants are entitled to summary judgment on all of Schneider’s claims, and
the Gothelfs are entitled summary judgment on all of the HOA’s claims because
Defendants have established their affirmative defense under the Religious Land
Use and Institutionalized Persons Act.

The Gothelfs are entitled to summary judgment on all of the HOA’s claims
because Defendants have established their affirmative defense that the HOA’s
actions were arbitrary, capricious, or discriminatory under the Texas Property
Code.

Defendants are entitled to summary judgment on all of Schneider’s claims, and
the Gothelfs are entitled summary judgment on all of the HOA’s claims because
Defendants have established their affirmative defense that the Highlands of
McKamy’s residential use restriction has been waived and/or abandoned.
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e The Gothelfs are entitled to summary judgment on all of the HOA’s claims
because Defendants have established the affirmative defense of laches.

e Defendants are entitled to summary judgment on all of Schneider’s claims
because Defendants have established the affirmative defense of unclean hands.

e Defendants are entitled to summary judgment on Schneider’s claim for a
permanent injunction, and the Gothelfs are entitled to summary judgment on the
HOA'’s claim for a permanent injunction to the extent Plaintiffs seek injunctive
relief that would prohibit the Congregation from meeting at 7103 Mumford Court.
No balancing of the equities could possibly support the issuance of such an
injunction.

e Defendants are entitled to summary judgment on Schneider’s claim for statutory
damages under the Texas Property Code because the law does not permit
individual homeowners to recover such damages. Therefore, no evidence
supports the claim.

e Defendants are entitled to summary judgment on Schneider’s claim for an alleged
decline in value of his home because there is no evidence that supports the claim.

IV.  ARGUMENT AND AUTHORITIES

A. Summary Judgment Standards

Texas Rule of Civil Procedure 166a governs the propriety of summary judgments. Entry
of summary judgment is appropriate where the summary judgment record establishes that there
are no genuine issues of material fact, and that movant is entitled to judgment as a matter of law.
Tex. R. Civ. P. 166a(c). A defendant moving for summary judgment must conclusively negate at
least one essential element of each of the plaintiff’s causes of action, or conclusively establish an
affirmative defense. Randall’s Food Mkts., Inc. v. Johnson, 891 S.W.2d 640, 644 (Tex. 1995).
When moving for summary judgment on a plaintiff’s claim, once a defendant presents evidence
entitling it to summary judgment by negating an element of the claim, the burden shifts to the
plaintiff to present evidence raising a fact issue on the negated element. Lection v. Dyll, 65

S.W.3d 696, 701 (Tex. App.—Dallas 2001, pet. denied). When moving for summary judgment
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on an affirmative defense, the defendant has the burden to conclusively establish that defense.
KPMG Peat Marwick v. Harrison Cnty. Hous. Fin. Corp., 988 S.W.2d 746, 748 (Tex. 1999).

Under Texas Rule of Civil Procedure 166a(i), a party may also move for summary
judgment on the ground that there is no evidence of one of the essential elements of a claim on
which an adverse party would have the burden of proof at trial. A no-evidence motion for
summary judgment “is essentially a motion for a pretrial directed verdict. Once such a motion is
filed, the burden shifts to the nonmoving party to present evidence raising an issue of material
fact as to the elements specified in the motion.” Mack Trucks, Inc. v. Tamez, 206 S.W.3d 572,
582 (Tex. 2006). “The Court must grant the motion unless the respondent produces summary
judgment evidence raising a genuine issue of material fact.” Tex. R. Civ. P. 166a(i).

B. Defendants are Entitled to Summary Judgment on Each of Their Affirmative
Defenses.

Defendants have asserted six independent affirmative defenses, each of which
independently entitles Defendants to summary judgment. See Defendants’ First Amended
Answer, filed October 1, 2014, at 9 2-7. Each defense is entirely dispositive as to all claims of
one or both Plaintiffs. See supra Section IIl. Thus, although Defendants contend that each
defense has been established as a matter of law, Defendants need only win summary judgment
on a single defense as to each Plaintiff in order for Plaintiffs’ claims to be dismissed in their
entirety.

1. Interpreting the restrictive covenants to prevent the Congregation’s religious
activities would violate the Texas Religious Freedom Restoration Act.

Texas RFRA prohibits the government from “substantially burden[ing] a person’s free
exercise of religion” unless the burden “is in furtherance of a compelling governmental interest”
and “is the least restrictive means of furthering that interest.” Tex. Civ. Prac. & Rem. Code §

110.003. This prohibition against governmental burden of the free exercise of religion applies
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whether or not the government itself is a party to the action. Tex. Civ. Prac. & Rem. Code §
110.004 (“A person whose free exercise of religion has been substantially burdened . . . may
assert that violation as a defense in a judicial or administrative proceeding without regard to
whether the proceeding is brought in the name of the state or by any other person.”).

a. Texas RFRA applies to this litigation.

Texas RFRA applies to this litigation in three independent ways: (i) Plaintiffs are seeking
to enforce state statutes that are subject to Texas RFRA, (ii) judicial enforcement of restrictive
covenants is itself state action subject to Texas RFRA, and (iii) homeowners’ associations are
quasi-governmental entities that are themselves subject to Texas RFRA.

i. Plaintiffs are seeking to enforce state statutes that are subject
to Texas RFRA.

Texas RFRA “applies to each law of this state unless the law is expressly made exempt
from the application of this chapter by reference to this chapter.” Tex. Civ. Prac. & Rem. Code §
110.002(c). Each of Plaintiffs’ claims is based in state law that has not been exempted from
Texas RFRA. Fundamentally, Plaintiffs are seeking to enforce restrictive covenants, both the
creation and the enforcement of which are authorized by Tex. Prop. Code §§ 5.001 ef seq. and
202.001 et seq. None of these statutes, however, has been exempted from Texas RFRA and are
thus subject to the limitations imposed by Texas RFRA. This is true even though the state is not
a party to this litigation. Tex. Civ. Prac. & Rem. Code § 110.004.

ii. Judicial enforcement of restrictive covenants is itself state
action subject to Texas RFRA.

Not only are the underlying statutes themselves subject to Texas RFRA, but any judicial
enforcement of Plaintiffs’ claims is itself state action subject to Texas RFRA. The principle that

judicial enforcement of restrictive covenants is state action subject to constitutional protections
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was first applied by the United States Supreme Court in Shelley v. Kraemer, 334 U.S. 1 (1943).
In that case, the Court refused to enforce restrictive covenants that limited the use or occupancy
of a building on the basis of race because judicial action enforcing them would be state action
that would violate the Fourteenth Amendment to the United States Constitution. The Court
noted that judicial enforcement had long been considered state action in other contexts as well.
Shelley, 334 U.S. at 16-18 (see, e.g., American Federation of Labor v. Swing, 312 U.S. 321
(1941) (refusing to enforce a common-law policy that would restrain peaceful picketing because
judicial enforcement of the policy would offend the Constitution)); see also Shaver v. Hunter,
626 S.W.2d 574, 578-79 (Tex. App.—Amarillo 1981, writ ref’d n.r.e.) (subjecting the state’s
action in enforcing a restrictive covenant to constitutional scrutiny); Gerber v. Long Boat
Harbour, 757 F. Supp. 1339, 1341 (M.D. Fla. 1991) (“[J]udicial enforcement of private
agreements contained in a declaration of condominium constitutes state action and brings the
heretofore private conduct within the scope of the Fourteenth Amendment, through which the
First Amendment guarantee of free speech is made applicable to the state.”).

That judicial enforcement is state action subject to Texas RFRA is an even easier case.
Texas RFRA itself includes a definition of state action that is very broad, applying to “any
ordinance, rule, order, decision, practice, or other exercise of governmental authority,” which
encompasses judicial action. Accordingly, at least one Texas court has suggested that judicial
enforcement of restrictive covenants would be subject to Texas RFRA. See Voice of the
Cornerstone Church Corp. v. Pizza Prop. Partners, 160 SW.3d 657, 672 n.10 (Tex. App.—
Austin 2005, no pet.) (“Cornerstone did not raise the Texas Religious Freedom [Restoration] Act
below in its pleadings, summary-judgment response, or briefing. See Tex. Civ. Prac. & Rem.

Code § 110.004 (person whose free exercise of religion has been violated under act may assert
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violation as defense in judicial or administrative proceeding). . . . Thus, we have no occasion
here to consider the potential implication of the Act or the merit of ExxonMobil’s contention that
it does not apply to courts. See id. § 110.001(a)(2) (defining ‘Government agency’ to include
‘any agency of this state . . . including a department’), .002(a) (Act ‘applies to any . . . order,
decision, practice or other exercise of governmental authority.”)” (second and third ellipses in
original)).

iii. Homeowners’ associations are quasi-governmental entities that
are themselves subject to Texas RFRA.

Finally, homeowners’ associations themselves are subject to Texas RFRA because of
their quasi-governmental nature. See Mayad v. Cummins Lane Owners Ass’'n, 1988 Tex. App.
LEXIS 1973, at *4 (Tex. App.—Houston [Ist Dist.] Aug. 11, 1988, no writ) (“[A]ln owners
association is a ‘quasi-governmental’ entity with the power to charge individual owners
assessments to fund common expenses.”); Belvedere Condominium Unit Owners’ Ass’n v. R.E.
Roark Cos., 617 N.E.2d 1075, 1080 (Ohio 1993) (“An owners’ association acts as a ‘quasi-
governmental entity paralleling in almost every case the powers, duties, and responsibilities of a
municipal government.””) (quoting Hyatt & Rhoads, Concepts of Liability in the Development
and Administration of Condominium and Home Owners Associations, 12 Wake Forest L. Rev.
915, 918 (1976)); Colo. Homes v. Loerch-Wilson, 43 P.3d 718, 722 (Colo. Ct. App. 2001)
(homeowners associations serve “quasi-governmental functions”).

In Marsh v. Alabama, 326 U.S. 501 (1946), the Supreme Court struck down a privately-
owned town’s restrictions on distributing flyers and recognized that Constitutional protections
can limit even private property rights when the property is taking on the nature of a

governmental entity. The Marsh Court stated,
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When we balance the Constitutional rights of owners of property against those of

the people to enjoy freedom of press and religion, as we must here, we remain

mindful of the fact that the latter occupy a preferred position. As we have stated

before, the right to exercise the liberties safeguarded by the First Amendment

“lies at the foundation of free government by free men” and we must in all cases

“weigh the circumstances and . . . appraise the . . . reasons . . . in support of the

regulation . . . of the rights.” Schneider v. State, 308 U.S. 147, 161. In our view,

the circumstance that the property rights to the premises where the deprivation of

liberty, here involved, took place, were held by others than the public, is not

sufficient to justify the State’s permitting a corporation to govern a community of
citizens so as to restrict their fundamental liberties and the enforcement of such
restraint by the application of a state statute.

Marsh, 326 U.S. at 509 (ellipses in original).

Here, the HOA is “govern[ing] a community of citizens” in just such a way that it is
violating their most fundamental rights—rights that Texas RFRA was intended to protect. See
Barr v. City of Sinton, 295 S.W.3d 287, 305-06 (Tex. 2009) (noting that Texas RFRA protects
“fundamental, constitutional rights” that are superior to the interests protected by zoning
ordinances); see also E. Tex. Baptist Univ. v. Sebelius, 2013 U.S. Dist. LEXIS 180727 at *77-78
(S.D. Tex. Dec. 27, 2013) (holding, in interpreting the Federal Religious Freedom Restoration
Act, upon which Texas RFRA is based, that “[p]rotecting constitutional rights and the rights
under RFRA are in the public’s interest”). If fully private property, as in Marsh, is limited in its
ability to restrict fundamental liberties, how much more should a quasi-governmental entity such
as the HOA be limited in its ability to restrict fundamental liberties.

b. Preventing the Congregation from meeting at 7103 Mumford Court
would completely prevent thirty families from being able to worship,
which is a substantial burden on their religious exercise.

There is no bright-line rule for what constitutes a “substantial burden.” The Texas
Supreme Court has held that Texas RFRA, “like its federal cousins, ‘requires a case-by-case,

fact-specific inquiry.”” Barr, 295 S.W.3d at 302 (quoting Adkins v. Kaspar, 393 F.3d 559, 570

(5th Cir. 2004)).
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Barr, however, provides an example of a situation that the Texas Supreme Court held to
be a substantial burden. In that case, Barr, on the basis of his religious convictions, operated a
halfway house in two homes. The City of Sinton, Texas, wanted Barr to relocate, but finding a
viable alternative location for the halfway house was unlikely. Barr, 295 S.W.3d at 302. The
Texas Supreme Court held that prohibiting Barr from exercising his faith through operating the
halfway house was a substantial burden. Furthermore, the Texas Supreme Court held that
“evidence of some possible alternative, irrespective of the difficulties presented, does not,
standing alone, disprove substantial burden.” Id. The Court noted that “[i]n a related context,
the [United States] Supreme Court has observed that ‘one is not to have the exercise of his
liberty of expression in appropriate places abridges on the plea that it may be exercised in some
other place.”” Id. (quoting Schneider v. New Jersey, 308 U.S. 147, 163 (1939)). The Barr Court
also pointed to an example similar to the present case in Islamic Ctr. of Miss., Inc. v. City of
Starkville, 840 F.2d 293, 294 (5th Cir. 1988), in which Starkville, Mississippi, violated the Free
Exercise Clause by attempting to use zoning restrictions to keep Muslim students from
worshipping in a home in a residential area of Starkville. “‘By making a mosque relatively
inaccessible within the city limits to Muslims who lack automobile transportation, the City
burdens their exercise of their religion.” . . . Although the zoning ordinance did not foreclose all
locations, the court determined ‘relatively impecunious Muslim students’ were left with ‘no
practical alternatives for establishing a mosque in the city limits.”” Id. at 304 (quoting Islamic
Ctr., 840 F.2d at 299-300).

The Texas Supreme Court also rejected the idea that the size of the relevant location
alleviates the substantial burden, stating, “The City argues that its zoning restrictions on locating

Barr’s ministry inside city limits could not have been a substantial burden because the City is so
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small that excluding the ministry from inside the city limits was inconsequential. But size alone
is not determinative. . . . [In Schad v. Borough of Mount Ephraim, 452 U.S. 61 (1981), t]he
Supreme Court did not consider the small size of the municipality to be important and
specifically rejected the argument that the adult entertainment business at issue could simply
move elsewhere.” Id. at 302-03.

The City of Sinton also argued that relocating Barr’s halfway house was not a substantial
burden because the parolees could be disbursed among other homes. The Texas Supreme Court
rejected this argument, too, holding that “a burden on a person’s religious exercise is not
insubstantial simply because he could always choose to do something else.” Id. at 303.

In the present case, the Congregation must meet within walking distance of its members
and within the North Dallas Eruv. See supra Sections IL.A., I1.D., IL.E.; Exhibit C at 28:20-29:2;
Exhibit D at 30:20-31:4, 39:25-40:4, 74:16-75:3, 84:1-84:13; Exhibit F at 72:9-73:4. After
searching for a suitable location to replace Rabbi Rich’s home, which is within the HOA, 7103
Mumford Court was determined to be the only viable location that was available to the
Congregation. Exhibit C at 31:4-33:19; Exhibit D at 41:15-42:7, 66:1-68:4. If the Congregation
cannot meet at 7103 Mumford Court, then, because of the restrictions placed upon the
Congregation by their Orthodox Jewish religious beliefs, they will be unable to have communal
worship. 1d.; see supra Section II.LE. The practical abolition of the Congregation’s members’
religious worship is a much more significant burden than that in Barr, and is similar to the
burden in Islamic Ctr.

c. Plaintiffs do not have a compelling interest in prohibiting the
Congregation from meeting at 7103 Mumford Court.

Because Plaintiffs’ action would substantially burden Defendants’ religious freedoms,

Plaintiffs have the burden of showing that their interests are compelling. The Texas Supreme
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Court noted that, “[b]ecause religious exercise is a fundamental right, that justification can only
be found in ‘interests of the highest order’, to quote the Supreme Court in [Wisconsin v.] Yoder],
406 U.S. 205, 215 (1972)], and to quote Sherbert [v. Verner, 374 U.S. 398, 406 (1945)], only to
avoid ‘the gravest abuses, endangering paramount interest[s].”” Barr, 295 S.W.3d at 306.

Not only must a compelling interest be an interest “of the highest order,” the Texas
Supreme Court pointed to the United States Supreme Court’s holding that:

“RFRA requires the Government to demonstrate that the compelling interest is

satisfied through application of the challenged law ‘to the person’—the particular

claimant whose sincere exercise of religion is being substantially burdened.” To

satisfy this requirement, the Supreme Court stated, courts must “look[] beyond

broadly formulated interests justifying the general applicability of government

mandates and scrutinize[] the asserted harm of granting specific exemption to
particular religious claimants.”
Id. at 306 (quoting Gonzalez v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418,
430-31, 439 (2006) (brackets in original)). “In this regard, there is no basis for distinguishing
RFRA from [Texas | RFRA; the same requirement verbatim is in both.” Id.

The Texas Supreme Court held that interests such as “preserv[ing] the public safety,
morals, and general welfare” are “the kind of ‘broadly formulated interest’ that does not satisfy
the scrutiny mandated by [Texas ][RFRA.” Id. The Court went on to note, particularly relevantly
to the present litigation, “‘[T]he compelling interest test must be taken seriously. Courts and
litigants must focus on real and serious burdens to neighboring properties, and not assume that
zoning codes inherently serve a compelling interest, or that every incremental gain to city
revenue (in commercial zones), or incremental reduction of traffic (in residential zones), is

compelling.” Id. at 307 (quoting Douglas Laycock, State RFRAs and Land Use Regulation, 32

U.C. Davis L. Rev. 755, 784 (1999)).
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Plaintiffs have not shown any compelling interest in preventing the Congregation from
meeting at 7103 Mumford Court. Their stated interests have included being forced to wait while
a blind man and a woman pushing a stroller crossed the street and general concerns about
parking. See supra Section II.LF. None of these concerns are “real and serious burdens to
neighboring properties” that would constitute “an interest of the highest order” and avoid “the
gravest abuses, endangering paramount interests.”

Any assertion by Plaintiffs that they have a compelling interest in prohibiting the
Congregation from meeting at 7103 Mumford Court is further undercut by their refusal to stop
other uses within the Highlands of McKamy IV and V that are non-residential. See supra
Section IL.I.; Exhibit I at 14:12-15:5, 17:17-17:20; Exhibit J at 58:1-61:16; Exhibit O at 55:10-
55:13. As the Supreme Court noted, “a law cannot be regarded as protecting an interest of the
highest order when it leaves appreciable damage to that supposedly vital interest unprohibited.”
Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 547 (1993) (internal
citations omitted). In this case, Plaintiffs have never sued to prohibit non-residential uses within
the HOA, and thus the same claimed “harms” Plaintiffs allege here abound throughout the
neighborhood without any attempt to curb them. See supra Section ILI.; Exhibit I at 14:12-15:5,
17:17-17:20; Exhibit J at 58:1-61:16; Exhibit O at 55:10-55:13. Their efforts to stop the
Congregation and the Gothelfs are thus unique, demonstrating that the interests are manufactured
and not compelling.

d. Prohibiting the Congregation from meeting at 7103 Mumford Court
is not the least restrictive means of furthering any compelling interest.

To avoid summary judgment, not only must Plaintiffs show that they have a compelling
interest in prohibiting the Congregation from meeting at 7103 Mumford Court, Plaintiffs must

also show that their actions in prohibiting the Congregation from meeting at 7103 Mumford

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 25



Court are the “least restrictive means” of achieving their compelling interest. Tex. Civ. Prac. &
Rem. Code § 110.003. “The least-restrictive-means standard is exceptionally demanding. . . .”
Hobby Lobby Stores, Inc. v. Burwell, 134 S. Ct. 2751, 2781 (2014). In order to satisfy the least-
restrictive-means test, Plaintiffs must show that they lack any other means of achieving any
compelling interest “without imposing a substantial burden on the exercise of religion by the
objecting parties.” Id. at 2782. Plaintiffs have been unwilling to even discuss alternatives to
completely prohibiting the Congregation from meeting at 7103 Mumford Court, but even if
Plaintiffs had an interest that qualified as compelling, a resolution short of stopping the religious
exercise of the members of the Congregation could be found. For example, Plaintiffs could have
sought to limit parking near 7103 Mumford Court, ensure that the home maintains its exterior
character, etc. Instead, Plaintiffs seek the broadest possible relief—a complete shutdown of the
Congregation that would prohibit any gathering at all.

2. Interpreting the restrictive covenants to prevent the Congregation’s religious

activities would violate the Religious Land Use and Institutionalized Persons
Act.

There is a second, independent statute that forecloses Plaintiffs’ claims—a statute that
Congress enacted to prohibit the very actions taken by Plaintiffs here. RLUIPA “is the latest of
long-running congressional efforts to accord religious exercise heightened protection from
government-imposed burdens, consistent with [the Supreme] Court’s precedents.” Cutter v.
Wilkinson, 544 U.S. 709, 714 (2005). Following the Supreme Court’s refusal to apply Federal
RFRA against the states, Congress enacted a more measured attempt to ensure that state and
local governments protect the rights of religious institutions and adherents in two particular
contexts where Congress concluded that constitutional rights were most threatened by laws of
general applicability: land use regulation and religious exercise by institutionalized persons.

Cutter, 544 U.S. at 715; 42 U.S.C. §§ 2000cc, 2000cc-1. As Congress recognized, land use
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regulations pose a particularly serious risk to religious freedom because “[t]he right to assemble
for worship is at the very core of the free exercise of religion,” and “[c]hurches and synagogues
cannot function without a physical space adequate to their needs and consistent with their
theological requirements.” 146 Cong. Rec. 16698 (2000). Importantly, Congress specifically
described “[t]he right to build, buy, or rent such a space [a]s an indispensable adjunct of the core
First Amendment right to assemble for religious purposes.” Id.

To protect this right, RLUIPA imposes several limitations, divided into two categories,
on government land-use restrictions relevant here. First, the “Substantial Burden Clause” uses
the same fundamental test that is employed by Texas RFRA. Second, under the category of
“Discrimination and exclusion,” the “Equal Terms Clause” provides that “No government shall
impose or implement a land use regulation in a manner that treats a religious assembly or
institution on less than equal terms with a nonreligious assembly or institution.” RLUIPA §
2000cc(b)(1).  Third, the ‘“Nondiscrimination Clause” prohibits any government from
“impos[ing] or implement[ing] a land use regulation that discriminates against any assembly or
institution on the basis of religion or religious denomination.” RLUIPA § 2000cc(b)(2). Finally,
the “Unreasonable Limitation Clause” prohibits governments from “impos[ing] or
implement[ing] a land use regulation that . . . unreasonably limits religious assemblies,
institutions, or structures within a jurisdiction.” RLUIPA § 2000cc(b)(3)(B). Congress
specifically provided that RLUIPA “shall be construed in favor of a broad protection of religious
exercise, to the maximum extent permitted by the terms of this Act and the Constitution.”

RLUIPA § 2000cc-3(g). Plaintiffs violate all four of these restrictions.
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a. RLUIPA applies to this litigation.

RLUIPA applies to this litigation for the same reasons that Texas RFRA applies to this
litigation as discussed in Section IV.B.l.a. above. Furthermore, while the application of
RLUIPA to restrictive covenants has yet to be litigated, the United States Court of Appeals for
the Eleventh Circuit itself raised the issue that RLUIPA may apply to restrictive covenants.
Konikov v. Orange County, 410 F.3d 1317, 1324 n.3 (11th Cir. 2005) (noting that a restrictive
covenant “originating from” a neighborhood homeowners’ association “might constitute a
constitutional violation and substantial burden in violation of RLUIPA™).

b. Plaintiffs have violated RLUIPA’s Substantial Burden Clause.

RLUIPA’s Substantial Burden Clause has the same basic test that Texas RFRA uses.
This clause provides that “[n]Jo government shall impose or implement a land use regulation in a
manner that imposes a substantial burden on the religious exercise of a person, including a
religious assembly or institution, unless the government demonstrates that imposition of the
burden on that person, assembly, or institution — (A) is in furtherance of a compelling
governmental interest; and (B) is the least restrictive means of furthering that compelling
governmental interest.” RLUIPA § 2000cc(a)(1). Because this test is the same as the test used
by Texas RFRA, and because Plaintiffs have substantially burdened Defendants’ religious
exercise, do not have a compelling interest to do so, and have not used the least restrictive
means, Defendants are entitled to prevail under the Substantial Burden Clause of RLUIPA.

c. Plaintiffs have violated RLUIPA’s Equal Terms Clause.

RLUIPA’s Equal Terms Clause prohibits the government from “treat[ing] the Church on

terms that are less than equal to the terms on which it treats similarly situated nonreligious

institutions.” The Elijah Grp. v. City of Leon Valley, Tex., 643 F.3d 419, 424 (5th Cir. 2011).
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The test is one of strict liability: if a restrictive covenant treats a church on less than equal terms
than a similarly situated nonreligious institution, Plaintiffs have no opportunity to offer a
justification for the disparity. See, e.g., id. (finding a violation of RLUIPA’s Equal Terms
Clause after determining that a church was treated on less than equal terms with a nonreligious
institution, without any analysis of possible justification); Lighthouse Inst. for Evangelism, Inc.
v. City of Long Branch, 510 F.3d 253, 269 (3d Cir. 2007) (same). The only concern of the Equal
Terms Clause is whether “secular and religious institutions are treated equally.” Third Church of
Christ, Scientist v. City of New York, 626 F.3d 667, 671 (2d Cir. 2010); see also Centro Familiar
Cristiano Buenas Nuevas v. City of Yuma, 651 F.3d 1163, 1172 (9th Cir. 2011) (“Both because
the language of the equal terms provision does not allow for it, and because it would violate the
‘broad construction’ provision, we cannot accept the notion that a ‘compelling governmental
interest’ is an exception to the equal terms provision, or that the church has the burden of proving
a ‘substantial burden’ under the equal terms provision.”).

In the present case, Plaintiffs have acknowledged that while there are non-residential uses
within the HOA, no enforcement action has been brought against any such uses. See supra
Section IL.I.; Exhibit I at 14:12-15:5, 17:17-17:20; Exhibit J at 58:1-61:16; Exhibit O at 55:10-
55:13. The only enforcement action brought under the residential use provision of the restrictive
covenants has been against Defendants in violation of RLUIPA’s Equal Terms Clause.

d. Plaintiffs have violated RLUIPA’s Nondiscrimination and
Unreasonable Limitation Clauses.

Because of Plaintiffs’ refusal to enforce their restrictive covenants against anyone except
Defendants, their enforcement is both discriminatory against Defendants’ religious exercise and

unreasonable, in violation of RLUIPA.
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3. The HOA’s claims are barred because the HOA has arbitrarily singled out
Defendants.

The Texas Property Code also independently forecloses the HOA’s claims. Under that
statute, a homeowners’ association may not enforce a restrictive covenant if the decision to do so
is arbitrary, capricious, or discriminatory. See Tex. Prop. Code § 202.004(a). The Property
Code prevents homeowners’ associations from enforcing a restrictive covenant against a
property owner when the association has not enforced similar alleged violations against others in
the neighborhood. Leake v. Campbell, 352 S.W.3d 180, 190 (Tex. App.—Fort Worth 2011, no
pet.) (enforcement against one owner but not others committing similar alleged violations is
evidence of arbitrariness); Nolan v. Hunter, 2013 Tex. App. LEXIS 11990, at *12-14 (Tex.
App.—San Antonio Sept. 25, 2013, no pet.) (homeowners association’s opposition to a fence
was arbitrary, capricious, or discriminatory when there were other similar fences in the
neighborhood).

Here, this lawsuit is the only enforcement action the HOA has ever brought since it was
formed in 1979. See supra Section IL.1.; Exhibit I at 14:12-15:5, 17:17-17:20; Exhibit J at 58:1-
61:16; Exhibit O at 55:10-55:13. Yet, there are numerous non-residential uses of property in the
neighborhood that the HOA has never attempted to stop. See supra Section IL.I. As catalogued
above, non-residential uses such as an eldercare facility, a residential care facility, swimming
camps, a court reporting business, a music school, a used car business, and others have occurred
freely in the neighborhood. See supra Section II.I. Only after Schneider took over the board and
the Schneider Board implemented a “new policy” in early 2014 did the HOA decide to get
involved in this suit. See supra Section II.G. The “new policy,” however, has not been enforced

against anyone other than Defendants. The HOA’s action can only be described as arbitrary as a
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matter of law, and thus the Gothelfs are entitled to granted summary judgment for this reason
alone.
4. Plaintiffs have waived and/or abandoned their right to enforce the residential

use restriction because the HOA has never attempted to prevent other non-
residential uses of homes within the Highlands of McKamy.

The common law doctrine of waiver precludes both Plaintiffs’ claims as a matter of law.
Until this case, the HOA had never filed suit to enforce its residential-only restrictive covenant
since its founding in 1979. See supra Section IL.1.; Exhibit I at 14:12-15:5, 17:17-17:20; Exhibit
J at 58:1-61:16; Exhibit O at 55:10-55:13. The HOA has had this hands-off approach for years
despite the existence of numerous non-residential uses of property in the neighborhood. See
supra Section II.I. As a result of the HOA’s inaction, Article VI.1 of the restrictive covenants
has therefore been waived and is no longer enforceable.

“A party asserting waiver of a restrictive covenant or deed restriction must prove . . . that
the party seeking enforcement of the covenant or restriction has acquiesced in such substantial
violations to amount to abandonment of the covenant or restriction.” Loch ‘N’ Green Vill.
Section Two Homeowners Ass 'n v. Murtaugh, 2013 Tex. App. LEXIS 6613, at *14 (Tex. App.—
Fort Worth May 30, 2013, no pet.). “Among the factors to be considered are the number, nature
and severity of the existing violations, any prior acts of enforcement, and whether it is still
possible to realize to a substantial degree the benefits sought to be obtained by way of the
covenants.” Wildwood Civic Ass’n v. Martin, 1995 Tex. App. LEXIS 1575, at *13 (Tex. App.—
Houston [1st Dist.] July 13, 1995, no writ). “Evidence showing multiple violations of a
restrictive covenant in a subdivision is more than sufficient to uphold a trial court’s finding that

the restrictive covenant has been abandoned.” Glenwood Acres Landowners Ass’n v. Alvis, 2007
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Tex. App. LEXIS 6060, at *7 (Tex. App.—Tyler July 31, 2007, no pet.).'"* “Waiver may be
proved by a party’s express renunciation of an actually or constructively known right or by
silence or inaction for so long a period as to show an intention to yield the known right.” Loch
‘N’ Green, 2013 Tex. App. LEXIS 6613, at *14 (citation omitted). “[L]Jong-term acquiescence
in violations of . . . restrictions” supports granting summary judgment on the issue of waiver. Id.
at *20-22 (granting summary judgment on waiver based on failure to attempt to enforce
restrictions over a period of years).

Courts commonly find that a provision has been waived where, as here, there are multiple
similar uses coupled with a history of non-enforcement. See, e.g.:

e Loch ‘N’ Green, 2013 Tex. App. LEXIS 6613, at *12-22 (granting summary
judgment on waiver where association had not sought to enforce other alleged
violations);

e Glenwood Acres, 2007 Tex. App. LEXIS 6060, at *5-7 (finding waiver where
association had not enforced mobile home prohibition against others);

o Layv. Whelan, 2004 Tex. App. LEXIS 5777, at *12-17 (Tex. App.—Austin July
1, 2004, pet. denied) (finding waiver where there were similar alleged violations
and no evidence of prior enforcement actions);

o Wildwood, 1995 Tex. App. LEXIS 1575, at *11-15 (finding waiver where
association had not enforced maintenance fee provision against another
homeowner);

e Foxwood Homeowners Ass’n v. Ricles, 673 S.W.2d 376, 379-80 (Tex. App.—
Houston [1Ist Dist.] 1984, writ ref’d n.r.e.) (affirming finding of waiver based on
“similar violations” and where association was “inconsistent” in its enforcement
efforts);

' When a provision of a restrictive covenant has been waived, the waiver also applies in suits by individual

homeowners—such as Schneider—in addition to applying to suits by homeowners’ associations. See Cowling v.
Colligan, 312 S.W.2d 943, 945 (Tex. 1958) (holding in suit brought by individual homeowners that courts can
refuse to enforce residential-only restrictive covenants based on “acquiescence of the lot owners . . . of substantial
violations within the restricted area”); Baker v. Brackeen, 354 S.W.2d 660, 663 (Tex. Civ. App.—Amarillo 1962, no
writ) (finding waiver in suit brought by individual homeowners). This makes sense, as the doctrine of waiver would
be rendered a nullity if homeowners’ associations could evade its application merely by having an individual
property owner bring a suit in his own name.
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e Baker, 354 S.W.2d at 663 (finding waiver of residential-only provision where
homeowners had not sought to enforce provision in the past).

Here, the numerous instances of non-residential uses of property that the HOA has never
brought enforcement actions to stop—both current and past—in the Highlands of McKamy are
more than sufficient to find that the residential-only restrictive covenant has been waived. As
catalogued above, non-residential uses such as an eldercare facility, a residential care facility,
swimming camps, a court reporting business, a music school, a used car business, and others
have occurred freely in the neighborhood. See supra Section II.I. The residential-only provision
has been waived as a matter of law, and the Court should grant Defendants summary judgment,
dismissing all claims by both Plaintiffs, for this additional reason.

5. The doctrine of laches bars the HOA’s claims.

The HOA’s claims further fail under the common law defense of laches. A defendant
establishes the defense of laches by showing “(1) unreasonable delay in asserting one’s legal or
equitable rights and (2) a good faith change of position by another to his detriment because of the
delay.” Houston Lighting & Power Co. v. City of Wharton, 101 S.W.3d 633, 639 (Tex. App.—
Houston [1st Dist.] 2003, pet. denied).

The HOA unreasonably delayed in asserting its legal rights in this case. As noted above,
the same Congregation activities that the HOA now challenges have taken place with the HOA’s
knowledge at homes within the Highlands of McKamy since February 2011. Exhibit C at 33:20-
34:14; Exhibit D at 77:12-78:11; Exhibit G (deposition notice to HOA); Exhibit H (HOA’s
designation of Carolyn Peadon as representative to testify for the HOA); Exhibit I at 6:3-6:9, 9:3-
10:2, 22:1-13 (Ms. Peadon’s testimony). The HOA did not take a position against these
activities until October 14, 2013, well over two and half years after the Congregation’s activities

first started in the Highlands of McKamy. Exhibit F at 55:7-55:22; Exhibit CC (October 14,
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2013 letter). And the HOA did not take legal steps against the Congregation until March 2014,
over three years after the Congregation began having its prayer and study activities at homes
within the Highlands of McKamy. See Petition in Intervention, filed March 13, 2014. This
delay is unreasonable as a matter of law. See Henke v. Fuller, 2005 Tex. App. LEXIS 3141, at
*8-12 (Tex. App.—San Antonio Apr. 27, 2005, no pet.).

In good faith reliance on the HOA’s non-opposition, the Gothelfs purchased a home in
the Highlands of McKamy, in part so that the Congregation and its members could use it to
practice their religion. Exhibit D at 89:17-90:15. Moreover, in the months before the HOA first
opposed the Congregation’s activities, some of the Congregation’s members purchased property
in the area with the good faith belief that the Congregation would be able to have its activities in
the neighborhood. Exhibit D at 90:16-90:24. The Gothelfs, the Congregation, and some of its
members have thus all changed their position to their detriment in good faith reliance on the
HOA’s non-opposition. The defense of laches therefore precludes the HOA’s claims as a matter
of law. See, e.g., Huntington Park Condo. Ass’n v. Van Wayman, 2008 Tex. App. LEXIS 1480,
at *11-13 (Tex. App.—Corpus Christi Feb. 28, 2008, no pet.) (affirming trial court’s application
of laches where association did not sue until years after homeowner acted); Henke, 2005 Tex.
App. LEXIS 3141, at *8-12 (suit barred by laches where plaintiffs had not objected to
defendant’s prior similar use of property within the neighborhood and defendant had spent
money in good faith reliance on this non-opposition).

6. The doctrine of unclean hands bars Schneider’s claims.

“Under the doctrine of unclean hands, a court may refuse to grant equitable relief to a
plaintiff who has been guilty of unlawful or inequitable conduct regarding the issue in dispute.”
Lazy M Ranch v. TXI Operations, LP, 978 S.W.2d 678, 683 (Tex. App.—Austin 1998, pet.

denied); see also Jamison v. Allen, 377 S.W.3d 819, 823-24 (Tex. App.—Dallas 2012, no pet.)
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(holding that homeowners could not sue to enforce a restrictive covenant when they were in
violation of the same covenant); Foxwood Homeowners Ass’n v. Ricles, 673 S.W.2d 376, 379
(Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.) (“Injunctive relief is an equitable remedy
and the complaining party must come into court with clean hands . . .”).

Schneider is himself in violation of the residential-only restrictive covenant that forms the
basis of his claims. He admits that he has a shed in his yard, and the residential-only restrictive
covenant unambiguously prohibits sheds. Exhibit B at Article VI.1; Exhibit J at 23:21-25:13;
Exhibit S. Schneider therefore comes to the Court with unclean hands. It is unconscionable to
permit Schneider to sue on a covenant provision when he is indisputably in violation of that same
covenant. See Jamison, 377 S.W.3d at 823-24. The Court should hold that the doctrine of
unclean hands bars Schneider’s claims as a matter of law.

C. Defendants are Entitled to Summary Judgment on Certain of Plaintiffs’ Claims for
Additional Independent Reasons

Independent of their affirmative defenses, Defendants are also entitled to summary
judgment on certain of Plaintiffs’ claims for other independent reasons.
1. Plaintiffs’ claims for a permanent injunction fail as a matter of law to the

extent Plaintiffs seek an injunction that would prohibit the Congregation
from meeting at 7103 Mumford Court.

The HOA brings a claim for a permanent injunction to prohibit the Gothelfs from
permitting the Congregation and its members to practice their religion at 7103 Mumford Court.
See Petition in Intervention, filed March 13, 2014, at 10-12. Schneider brings the same claim
against the Gothelfs and the Congregation. See First Amended Petition, filed April 2, 2014, at
13-16. These claims fail as a matter of law based upon an application of the proper factors to the

undisputed facts here.
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A permanent injunction is an equitable remedy that can only be issued by the Court, not a
jury. Priest v. Tex. Animal Health Comm 'n., 780 S.W.2d 874, 876 (Tex. App.—Dallas 1989, no
writ); see also Tex. R. Civ. P. 683. Among other requirements, in order to issue an injunction
the Court must balance the equities to determine whether the harm from not issuing the
injunction would exceed the harm from issuing the injunction. Reliant Hosp. Partners, LLC v.
Cornerstone Healthcare Grp. Holdings, Inc., 374 S.W.3d 488, 503 (Tex. App.—Dallas 2012,
pet. denied). Even where a defendant has committed a primary violation of some kind, the Court
should still refuse to enjoin the conduct if the balancing of the equities weighs against doing so.
See, e.g., Storey v. Cent. Hide & Rendering Co., 226 S.W.2d 615, 617-19 (Tex. 1950) (balancing
equities to conclude that operation of jury-found nuisance could not be enjoined where there was
nowhere the defendant could have moved and an injunction would have put the defendant out of
business); Georg v. Animal Def. League, 231 S.W.2d 807, 808-11 (Tex. Civ. App.—San Antonio
1950, writ ref’d n.r.e.) (affirming denial of injunctive relief even where jury had found for
plaintiff as to some claims); see also Cowling v. Colligan, 312 S.W.2d 943, 946 (Tex. 1958)
(holding that court can refuse to enforce a residential-only restriction by injunction if the
decision arises from a “balancing of equities” or of “relative hardships” where the harm from the
injunction would be significantly greater than the harm from declining to enjoin). Moreover,
where—as here—a homeowners’ association attempts to enforce a restrictive covenant only after
a significant period of inaction, the prior inaction should factor into the Court’s balancing of the
equities analysis. Indian Beach Prop. Owners’ Ass’n v. Linden, 222 S.W.3d 682, 691 (Tex.
App.—Houston [Ist Dist.] 2007, no pet.) (balancing of equities weighed against injunction

where homeowners’ association delayed taking action).
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Issuing the permanent injunction requested by Plaintiffs would effectively end
community religious life for the approximately thirty families in the Congregation. See supra
Section ILLE.; Exhibit C at 31:4-33:19; Exhibit D at 41:15-42:7, 66:1-68:4. If the Gothelfs are
enjoined from hosting the Congregation’s prayer and study activities at 7103 Mumford Court,
the Congregation’s members would have nowhere else to go within walking distance of their
homes and would therefore not be able to pray in community as their religious beliefs require.
Id. Plus, Congregation members have purchased homes within walking distance of 7103
Mumford Court in reliance on the ability to practice their religious beliefs there. Exhibit D at
90:16-90:24. The ability to worship in community is of central importance to Orthodox Jews.
Thus, the permanent injunction that Plaintiffs propose would bring about severe and irreparable
harm to the religious liberty of the Congregation and its members.

In contrast to ending community religious life for thirty families, Plaintiffs complain of
such “harms” as having to stop to let blind people and mothers cross the street, barking dogs, and
street parking issues (which the Congregation has already taken steps to minimize). See supra
Section II.F.; Exhibit C at 30:2-31:3. Also, as explained above, the HOA permits multiple non-
residential uses of property in the neighborhood (including Schneider’s own violation of the
restrictive covenants) and delayed taking action regarding the Congregation for years. See supra
Sections I1.G., IL.H., ILI., IV.B.

Accordingly, no balancing of the equities could possibly favor Plaintiffs to such a degree
that would justify an injunction prohibiting the Congregation from meeting at 7103 Mumford
Court. As the HOA’s counsel has acknowledged,"” even should the Court be of the opinion that

some of the alleged harms from the Congregation’s presence in the Highlands of McKamy are

> Exhibit V at 1-2 (HOA’s counsel acknowledging that even if the use of 7103 Mumford Court were found to
violate the restrictive covenants, an injunction from the Court could either “order[] the owner to stop using the
residence as a synagogue or order[] the owner to limit/restrict certain aspects of the activities” (emphasis added)).

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 37



significant, the Court could issue an injunction that is narrowly tailored towards those specific
harms without taking the drastic and harsh step of enjoining the Congregation’s religious
practice altogether. Therefore, Defendants are entitled to summary judgment on Plaintiffs’
claims for a permanent injunction to the extent Plaintiffs seek to prevent the Congregation from
meeting at 7103 Mumford Court.

2. No evidence supports Schneider’s claim for statutory damages under Tex.
Prop. Code § 202.004(c).

Schneider purports to seek damages under § 202.004(c) of the Texas Property Code, even
though he is an individual homeowner, not a homeowners’ association. See First Amended
Petition, filed April 2, 2014, at 99 1, 7-8, 42-43 & page 19. Under both the plain language of the
statute and the unanimous case law interpreting the statute, however, individual homeowners
may not recover damages.

Section 202.004 of the Texas Property Code applies only to associations or their
designated representatives, not to individual homeowners:

ENFORCEMENT OF RESTRICTIVE COVENANTS. (a) An exercise of
discretionary authority by a property owners’ association or other representative
designated by an owner of real property concerning a restrictive covenant is
presumed reasonable unless the court determines by a preponderance of the
evidence that the exercise of discretionary authority was arbitrary, capricious, or
discriminatory.

(b) A property owners’ association or other representative designated by an
owner of real property may initiate, defend, or intervene in litigation or an
administrative proceeding affecting the enforcement of a restrictive covenant or
the protection, preservation, or operation of the property covered by the
dedicatory instrument.

(c) A court may assess civil damages for the violation of a restrictive covenant in
an amount not to exceed $200 for each day of the violation.

Tex. Prop. Code § 202.004.
Thus, courts unanimously hold that § 202.004 does not permit individual homeowners to

recover damages:
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e Quinn v. Harris, 1999 WL 125470 (Tex. App.—Austin Mar. 11, 1999, pet.
denied). The court in Quinn held that the plain language of the statute precludes
individual homeowners from recovery and therefore reversed the trial court’s
award of statutory damages. Id. at *7-8. The court also observed that permitting
individual homeowners to recover under § 202.004 would lead to absurd results
that the legislature could not have intended: “If appellees’ interpretation of section
202.004(c) were followed, each individual homeowner in a subdivision could
recover up to $200 per day from the time she filed suit until the judgment was
signed. We do not believe the legislature intended this result.” Id. at *8.

e Hawkins v. Walker, 233 S.W.3d 380 (Tex. App.—Fort Worth 2007, no pet.). In
Hawkins, the court reversed the trial court’s judgment for homeowners under §
202.004, and held that the statute unambiguously precludes homeowners from
seeking recovery. Id. at 388-90, 403. The court held that the “exclusive language
[of the statute] evidences a legislative intent that only property owners’
associations or the designated representative of a property owner may sue for civil
damages under the statute. Individual property owners are not identified in the
statute as persons or entities who are authorized to bring suit under the statute.”
Id. at 389.

e Jacks v. Bobo, 2009 WL 2356277 (Tex. App.—Tyler July 31, 2009, pet. denied).
Relying on Hawkins and Quinn, the court held that “[bJoth courts that have
addressed the question have held that an individual owner bringing suit on his
own behalf and not as a representative designated by the other owners may not
recover civil damages under subsection 202.004(c).” Id. at *7. Accordingly, the
court held that the trial judge erred in concluding that an individual homeowner
can bring suit to recover civil damages under § 202.004(c). /d. at *7-8.

o Tanglewood Homes Ass’n, Inc. v. Feldman, 436 S.W.3d 48 (Tex. App.—Houston
[14th Dist.] 2014, pet. filed). The court in Tanglewood affirmed the trial court’s
rejection of plaintiffs’ request for damages under § 202.004, holding that
individual homeowners may not recover damages under the statute. Id. at 75-76.
In fact, Defendants are not aware of a single case that permitted individual homeowners to
recover damages under § 202.004(c). Defendants are thus entitled to summary judgment on this

claim by Schneider as a matter of law.

3. No evidence supports Schneider’s claim based on his home’s alleged loss of
value.

Without identifying any particular cause of action under which he sues, Schneider asserts

that he is entitled to $50,000 because Defendants have allegedly caused his home to decline in
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value. See First Amended Petition, filed April 2, 2014, at 18. This claim is meritless and should
be summarily dismissed because Schneider has no evidence that his home has lost value.

The only record “evidence” that facially relates to the value of Schneider’s home is
Schneider’s response to Defendants’ Request for Disclosure and his own deposition testimony.
Exhibit D at 20:13-23:20 (Schneider’s deposition testimony); Exhibit LL (response to Request
for Disclosure). Those sources reflect that the alleged reduction in value to Schneider’s home is
based solely on his own conjecture without regard to market conditions and that he has no
training and no expertise in real estate valuation. Id. The Texas Supreme Court prohibits this
kind of testimony as to a home’s value, requiring instead that a property owner’s testimony be
based on market data rather than another speculative measure. Natural Gas Pipeline Co. of Am.
v. Justiss, 397 S.W.3d 150, 155 (Tex. 2012). “An owner’s conclusory or speculative testimony
will not support a judgment.” Id. at 158. Schneider makes no effort to base his claim on market
conditions. Thus, there is no evidence that Schneider could present at trial in support of his
claim, and Defendants are entitled to summary judgment on this claim as a matter of law.

V. PRAYER

WHEREFORE, Defendants respectfully request that the Court:

(1) grant their Motion for Summary Judgment in its entirety;

(2) enter an order dismissing all of Plaintiffs’ claims with prejudice;

3) enter an order directing that Plaintiffs take nothing by way of their claims against
Defendants;

4) grant Defendants all other and further relief to which they may be entitled; and

(5) Defendants further request that, upon dismissing Plaintiffs’ claims, the Court
receive evidence and argument regarding Defendants’ entitlement to recover attorneys’ fees and

expenses at a later time.
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing instrument has been served

in accordance with the Texas Rules of Civil Procedure, on this 9th day of January 2015, upon the

following:

David R. Schneider, Pro Se

7035 Mumford

Dallas, TX 75252

T:(214) 315-5531
Email:DavidRaySchneider@gmail.com

David A. Surratt

Riddle & Williams, P.C.

3710 Rawlins Street, Suite 1400

Dallas, TX 75219

T: (214) 760-6766
Email:dsurratt@riddleandwilliams.com
Attorney for Intervenor Highlands of McKamy
1V and V Community Improvement Association

/s/ Matthew A. McGee

Matthew A. McGee
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CAUSE NO. 429-04998-2013

INTHE MATTER OF IN THE DISTRICT COURT

DAVID R. SCHNEIDER,

Plaintiff, OF COLLIN COUNTY, TEXAS

¥S,

JUDITH D. GOTHELF, MARK B. GOTHELF, 429" JUDICIAL DISTRICT

AND CONGREGATION TORAS CHAIM,
INC.

Defendants,

HIGHLANDS OF McKAMY 1V and
V COMMUNITY IMPROVEMENT
ASSOCIATION,

Intervening Plaintiff,
Vs,

§

§

§

§

§

§

§

§

§

§

§

§

§

§

and §
§

§

§

§

§

§

§

g

JUDITH D. GOTHELF and 8§
MARK B. GOTHELF, §
§

Defendants. 8§

AFFIDAVIT OF MATTHEW A, MCGEE IN SUPPORT OF
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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STATE OF TEXAS §
COUNTY OF DALLAS g

BEFORE ME, the undersigned Notary Public, on this day personally appeared Matthew
A. McGee, known to me {o be the person whose name is subscribed below, who being duly
sworn, deposed and states as follows:

1. My name 1s Matthew A. McGee. 1 am over 21 years of age and I am fully
competent to make this Affidavit under oath. All of the facts set forth in this Affidavit are based
on my personal knowledge and on the records produced in this case and are true and correct.

2. I am counsel for the Congregation Toras Chaim, Inc. in the above-styled lawsuit.
I have reviewed and am familiar with the documents produced in this matter.

3. Attached to this Affidavit are Exhibits B through LL in support of Defendants’
Motions for Summary Judgment.

4. Attached hereto as Exhibit B is a true and correct copy of the “First Revised
Declaration of Restrictions for Highlands of McKamy, Phase 1V and Phase V, Dallas, Texas,”
which are the restrictive covenants at issue in this suit,

5. Attached hereto as Exhibit C is a true and correct copy of excerpts of the hearing
on Intervenor’s application for temporary injunction, conducted April 10, 2014, in this cause.

6. Attached hereto as Exhibit D is a true and correct copy of the transcript of the oral
deposition of Rabbi Yaakov Rich, taken April 9, 2014, in this cause.

7. Attached hereto as Exhibit I is a true and correct copy of a map of the Far North
Dallas Eruv produced by the Congregation Toras Chaim, Inc. in the course of this litigation.

8. Attached hereto as Exhibit F is a frue and correct copy of excerpts of the

transcript of the oral deposition of Mark BB, Gothelf, taken March 18, 2014, in this cause.
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9. Attached hereto as Exhibit G is a true and correct copy of Defendants’ Notice of
Intent to Take Oral and Video Deposition of Intervenor Highlands of McKamy IV and V
Community Improvement Association.

10.  Attached hereto as Exhibit H is a true and correct copy of an email | received
from counsel for the Highlands of McKamy IV and V Community Improvement Association on
Octlober 15, 2014.

11. Attached hereto as Exhibit I 1s a truc and correct copy of the transcript of the oral
deposition of Carolyn Peadon, taken November 4, 2014, in this cause.

12, Attached hereto as Exhibit J is a true and correct copy of the transcript of the oral
deposition of Plaintiff David R. Schneider, taken August 5, 2014, in this canse.

13.  Attached hereto as Exhibit K is a true and correct copy of a letter from Justin
Butterfield to David Surratt dated January 31, 2014,

14, Attached hereio as Exhibit L is a true and correct copy of a map that I printed
from Google Maps reflecting the location of 7103 Mumford Court, Dallas, TX 75252.

15.  Attached hereto as IExhibit M is a frue and correct copy of a map that [ printed
from Google Maps reflecting the location and length of Frankford Road.

16.  Attached hereto as Exhibit N is a true and correct copy of a map that I printed
from Google Maps reflecting the location and length of Meandering Way.

17.  Attached hereto as Exhibit O is a frue and correct copy of the transcript of the oral
deposition of Theodore E. Day, taken August 8, 2014, in this cause.

18. Attached hereto as Exhibit P is a true and correct copy of the transcript of the oral

deposition of Michael D. Donohue, taken August 8, 2014, in this cause.
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19.  Attached hereto as Exhibit Q is a true and correct copy of an email produced by
Plaintiff David R. Schneider in the course of this litigation.

20.  Attached hereto as Exhibit R is a true and correct copy of an email chain
produced by Plaintiff David R. Schneider in the course of this iitigation.

21.  Attached hereto as Exhibit S are true and correct copies of three pictures that were
introduced as exhibits at the oral deposition of Plaintiff David R. Schneider on August 5, 2014,
and that have been produced by the Congregation Toras Chaim, Inc. in the course of this
litigation.

22, Attached hereto as Exhibit T is a true and correct copy of an email chain produced
by Plaintiff David R. Schneider in the course of this litigation.

23.  Attached hereto as Exhibit U is a true and correct copy of an Agenda & Minutes
produced by the Highlands of McKamy IV and V Community Improvement Association in the
course of this litigation.

24.  Attached hereto as Exhibit V is a true and correct copy of an email chain
produced by Plaintiff David R. Schneider in the course of this litigation.

25.  Attached hereto as Exhibit W is a true and correct copy of a document produced
by Plaintiff David R. Schneider in the course of this litigation. -

26.  Attached hereto as Exhibit X is a true and correct copy of Board Minuies
produced by the Highlands of McKamy IV and V Community Improvement Association in the
course of this litigation.

27.  Attached hereto as Exhibit Y is a true and cormrect copy of Board Minutes
produced by the Highlands of McKamy IV and V Community Improvement Association in the

course of this litigation.
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28.  Attached hereto as Exhibit Z is a true and correct copy of Board Minutes
produced by the Highlands of McKamy IV and V Community Improvement Association in the
course of this litigation.

29.  Attached hereto as Exhibit AA is a true and correct copy of a document produced
by the Congregation Toras Chaim, Inc. in the course of this litigation.

30.  Attached hereto as Exhibit BB is a true and correct copy of an email chain
produced by the Congregation Toras Chaim, Inc. in the course of this litigation.

31, Attached hereto as Exhibit CC is a true and correct copy of a letter produced by
the Highlands of McKamy IV and V Communi-ty Improvement Association in the course of this
litigation.

32.  Attached hereto as Exhibit DD is a true and correct copy of Board Minutes
produced by the Highlands of McKamy IV and V Community Improvement Association in the
course of this litigation.

33.  Attached hereto as Exhibit EE is a true and correct copy of a letter produced by
the Highlands of McKamy IV and V Community Improvement Association in the course of this
litigation.

34. Attached hereto as Exhibit FF is a true and correct copy of a letter produced by
the Highlands of McKamy IV and V Community Improvement Association in the course of this
litigation.

35.  Attached hereto as Exhibit GG is a true and correct copy of Board Minutes
produced by the Highlands of McKamy IV and V Community Improvement Association in the

course of this litigation.
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36.  Attached hereto as Exhibit HH is a true and cormrect copy of the Declaration of

Michael Benkiifa produced by the Congregation Toras Chaim, Inc. in the course of this
litigation. Attached to Exhibit HH as Exhibit 1 thereto is a true and correct copy of an email
produced by the Congregation Toras Chaim, Inc. in the course of this litigation.

37.  Attached hereto as Exhibit II is a true and correct copy of a document produced
by the Congregation Toras Chaim, Inc. in the course of this litigation.

38  Attached hereto as Exhibit JJ is a true and correct copy of an email produced by
the Highlands of McKamy [V and V Community Improvement Association in the course of this
litigation.

39, Attached hereto as Exhibit KK are true and comrect copies of Board Minutes
produced by the Highlands of McKamy 1V and V Comimunity Improvement Association in the
course of this litigation.

40.  Attached hereto as Exhibit LL is a true and correct copy of Plaintiff David R.

Schneider’s Response to Defendant’s Request for Disclosure,

Further affiant sayeth not.

7 7 4

Matthew A. McGee

SWORN TO AND SUBSCRIBED before me on this g day of %M%ZOIS.

F Notary Public in and for tl¥ State of Texas

T DEONNA TOOMEY WILLIS
et Ngse?v Pulic, State of Texas
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FIRBT RBVIOED
DEZLARATION OF HEETRYCYIONS

FOR
KIGHLANDE OF HCKAMY, PRASE IV AND PHABE V,
DALLRS, TEXAS

THE GTAYE OF TEXAB :
COUNTY OF COLLIR #
WEEREAS MCEAMY DEVELOPMENT CORPORATION, & Texax corporgkion, has

FNOW ALL MEN BY THEAE PRESENTE:

herstofore £iled of record in Volume 1165, Page 534, Deed Recorda of
Collin County, Taxes, an ipstrument designated *First Ravipsd Declae
ration of Restrickions for Righlands of EcRamy, Phass IV and Vv,
baliae; Texax,? affecting the Following desoribed property in the
city of palles, Collin County, Texas, teewits

TRACT ONE

TR T g g g T g o

Texen, 41,192 anras, according to the Pimt thareof of recerd

in Cabinet B, Pags 169, Mgp Recerds of Collin County, Taxas
{herein calicd "Nolamy IV"),

TRACT WO
87.7742 scracp of land in Sorvey No. 1, collin County School
Lande, Abetiact Ho. 169, being the mame propuarty described
in Deed of Trust from MoKamy Development Corporstion ta
Manuel DeBusk or John Simne, Trustee, dated Januazy €, 1979,
or record in Volume 5131, Page 327, Deed of Trus:t Resords of
Coliin County, Texsp,; plat of smame for recidential purposes
to be filed by paciarant (herein called *doKemy V), Jdated
August 14, 1979,
and
WHEREAG, at of this fats, 501 of more of the lota in Tracte Ona
and Two have not bean occupled by cesidencee, and therefors HoRany
Davelopment Corporatlon has, umfder the provisions of Areicle VIIX,
Bection 2 of ssi{d instrument of racord, the right to amend Article
vr of said inetrument of record;
NOW, THEREFORE, the said McRamy Development Corporaticon, a Texah

corporation, doag hareby amendl Arcleleg VI of sald secorded Lnstromank
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by changing the firat pentencs ol Bection ) of said Articie VY to
read us followo
*the ainimus air conditioned siuere fcotage of the matin
bullding or dwelling house, sxolusive of porches,

teryaced, garages and out~buildings, shull be 2700
aguare femt."

Excopt ac specifically wmodified horoin tho above pald

recorded imatrument shall cemain in full force and eftect.

TES STATE OF TEXAS g
COUNTY OF DALLAS ]

PEFORE KE; the undcoreigned avthority, on thio day per-
senally gppesred JOHR F. SRELTON (X!, Preeident, krown to me ko ba
the person and officer whozse name 1s subscribsd vo the foregoing Ln-
strument and scknovledged to me thet the same wap the &ct of the
saild MoXamy Developtrent Corporstion; a corporation, and that he
sascuted the sam, a8 the act of sucﬁ corporation £or che purpoped

end coneiderstion thersin anpressed, and in the capacity thurein
otated.

GIVEL UNDBR MY HAND AND BERL OF OPPICE, thiv the 354JE day
of Beptenbor A
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895t At

hTH1

PIRST REVISED - s
DECLARKTION OF RESTRIGT1OHS '
FOR
HIGHLANDS OF McYAHY, PHASE J¥ AND PARSE V,
DALLAS, TETAS

HOTICE TO PURCHASER- Tui CITY OF DuLUAS HAS “ADE HO
DETLH THATION A% S0 onb nUf:sAnLLIJ\ [41.] JHnD¥Ih£BlLITY

OF T7r_FURCGASYNG OF VPOPEFTY ENCUMOAHLD BY T-= COVEWF'TS
CODITIONG, AND REnTAILE-ONS CONTAINED 18 THIS DM LIENT. :
THE STATE OF TEYAS

COUNTY OF CDLLIN i

That, McXarY DEVELOPRERT CORPORATION, o Texas corporation

KNOW ALL MER BY THESE PRESEXTS:

{berein Declarant), 1z the owner of thc following deseribed
property in the City of Dallas, Collin County, Texss, bo-wik:

TRACT DMNE

A1l of the lots and tracis of land in Highlends of

McRamy, Phasc 1Y, an Addition Yo the City eof Dalias=,

Cellin County, Texas, 43.192 eeres, according to the

Piat thereof of record ip Cebinet B, Page 169, Map

Recoras ef €Collin County, Texas (herein calicd

"MeKamy IVY).

TRACT TwWO

ET7.T742 seres of 1land in Survey Mo, 1, Coliin Couniy

Scheool Landa, Absi-act No, 1569, peing the same prog-

erty described in Deed ol Trust from MeKemy Develap-

ment Corporatisn to Manuel DeBusk or John Simms,

Tructee, dated Januwary 6, 1978, of record in Volume

511, Page 327, Deed of Trusy Records of Collin

County, Teaas, plat of sane for residentizl purpoce:

to be flicd by Declersant {herein called “Mchany Y¥};
and

WHEREAS, Deelarant, desiring to esteblish b upiforr plen for
the benclit of the present and future owners of rcsidenilpl lets,
hes heretofore f1led Articles of Incorporstion for MHighlands aof
HeKemy IY and ¥ Comnmunity Improvement Azsocibtion {berein the Asso-
clation} and has filed that certain "Declaration of Restrictions
Tor Highiands ¢f KcKamy, FPhase 1V and Fhesc ¥V, Dallas, Tescs,.™
dated Karch 13, 1979, of record in Volume 1162, Page 613, Deed
Records of Collin County, Tezas; and

WAEREAS, the Cily ol Dallas, Toxas has reguested eertatn

changes in sald Restrletions,

[ a-
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NOY, THERE®QRL, Daclaront, wvwmer oF all 1a- lcts In sajid
Le¥emy IV and Mekamy ¥V does hercby, purswant to zutrerity grented
in roid Declaration does hercby cancel the pbove 5413 Declaration
and subatitutes this Pirat Reviscd Decloration of Restrictions, in-
pesing the lollowing restristions, reservations, ¢oienants end con=
ditiene wpen all residential lots In MeXeay IV e~2 Ze¥amy V¥, vhich
et&ll tonstitute covenanls running with the tiile o7 said reslden-
tiel Jots and which ahzl) be binding upon and inure to the benelit
ol Declarant, its successors and a33igrs, and eez.n and every pur-
cheser of any of sald residential Jots gnd their respective helra,
sdminiatrators, succes=ors pnd sssigns, angd each &nd 2)1 of such
beneficieries end further, the Highlands of Hekarny IV and Y Cormun~
i1ty Improvement Assocletion shall have the right bo enforece the
restrictions, reservafions, covenants phd conditlons hersin set
forth by ahy procecding At law mnd/or in equity e3 mey be deemed
advisable or approprinte.

Peclarant reserves the right to develon, f1ir and obtoin Lhe
epproval of the Clty of Dallas, Texas of & fingl plet of Lthe prop-

crtles above Teferred to ab MoKomy V.

ARTICLE I

DEFIRITIONS

1. MAssgclpvion™ zhall mean and refor to Highlonde of McKamy
IV end V Community lmorovement Assoclatlon, a Texes non-profit
corparation, Ats suvccesnars and Besilgns,

2. POwner® ehall mean and refer to the record ouwner, whether
ont or more peraons or entjties, of fee nimple title to mny lot
vihieh is & part of the Properties, Ineluding contract buyers, buk
excluding those whose title 18 held mercly as eocurity for the par-
formance of an obligatlon.

3, "Propertles™ shall mean and refer to the real properby
hereinobove deacribed, and, where espplienble, the yenl property which
nay hereafter be anpexed into the Jurlsdiction ol the Assotletlon in

the manner hereipafter described.

L. “Common Area® shill mean all rcal property which nay oe
ecquired by the Asspeiation for the conwmon use and enjoyment of the
Oaners An MeKemy IV and McKamy ¥ (including present comnon gresn
rrex}; and, Bo dong as the City of Dallms, Texns shall permit ghe
Assoelintion to light and maintain the Floodway llanagemcpt Area ex-
tending through the propertien, shall alec mean such Floodway

lanagomcnt Arsa.

-2
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5. "Lat" sha}) rcan ano reler Yo &7 pli® £® land sh™ = poan
eny recorded Bubdiviszion rzp or plat of the Prunsriles, with the ar—
crption of (n) purlic ardas zuch An parhs, BArh.L3d, CON-IS EC29N0s
End Tlool@why minagemont areas 45 shosn o0 any such subdiviaio= map
or plat, and {b} any common arts ©r co~wn preen which may br ee-
quired by the Asscclation.

€. rDeclaront” shell mesn anid refer to Fciar. Developrant
Corporatlion, & Teres corporalion, aAnd 103 Successars and 25518,
rrd shall include pny persen or cntity to which Declarant nyy assign
its rights &nd privileges, dutica and oblirntions hers=under, which
re and 3ball be assignubie,

ARTICLE 131
FROPERTY RIGHIS 1) COM'“0st AREF

1. Every Ovner shsll have non-gxclusive r'git wnd chsenent
of enfoyment in end to the {ommon Areg, 1f any, Vaich right shall
be appurienant to end shall pasa with the title to every lob, sub-
jett te the following provisions:

(8) 'The right of the Azsocilation to charpge reasonable pdmis—
slons and other fees for the use of pny recreational foeility =itue-
gLed upon the Common Area; and

(b} 'The right of tht Associatlon to suzpend the voting righta
end ripht to ute ol the reereational feelldivies by en Owner for any
period aduring whieh any assessment agalnst his lot remains unpaid,
ang for & pericd not to excced sixty {50) days for any Anfraction of
its published rules end repulations; and

(e} The right of the Association to dedicete or transfer all
or any pert of the Cornen Arca to ony public agenty, authority or
utility company fer sash parposes and subject to such conditions as
ra¥ be agreed to by the members; providcd, however, that no guch
dedication or transler s*all be effective unless on instrument sigred
Ly Luo-thirds (2/3rds) of ench class ol members &precing to such
declootion or transfer hap been recorded.

fd) The right and ebligation of the Associetion, whieh
ebiigation 1s hereby irscevocably assumed, to pay for the installation
and maintenance of lighting of the Floodszy Management Arca end any
other improvemernts to the Floodway Hanagenent Area vhich might bte
desired Lo be made by the Association and approved by ithe City of
Dallins, Texas, the Association hereby irrevocadbly gusrsntecing to
the Tity of Dallan, Texas tha% the Aasoclaticn vill bear all such
installistion and maintenance expenses prompbtly A3 lneurred, apeecifi-
cally including the paynent of all utility billis for lighting the
Floodway Haintemance Arze, This guarantee 1t made for = valuzble
sensigeration, bring the aprecement of the City of Dallas, Texas Lo
pernit the Asscciation to light Lhe Floodway Management Area.

2. Any Owner mey delegate, in actordsnac with the Hy~Laus
of the Assocleticn, his right of enjeynent te the Cormon Area and
fecllivies to the mentera of hia family or to persons residing on
the lot under a lease or tontract Lo purchass Iron the Owner.

ARTICLE J11

RTCHTS OP THE CITY OF DALLAR,
REVISED AND SUPFLIMERTARY DECLARATIO'S

1. Revised wnd Bupplementery Clerations. Deelarant meys file
of record & Supplementary Declarhlior, to reflect the different
character, i sny, of MeXemy IV and PeKemy V; provided, however, thet
any aupplementerTy decleration wlil not In any way fdd lo the obiipe-
tionn, or increase the reetrictions of the Owncrs of HeKary IV exsept
&8s permiessible by the provisions of this fnstruren? relating o node
ificntion or amendrenil hercefl, or ps moyY be reqguired by the City of
Dallas, Texan,

P
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2, Riphis of the City of Dallas Terns, For purposes of
this Aridele 111 only the heredrobove stated de”:witions shall be
ezpanted bto Include the [pllowins:

{a) ™Assordsntion” chall also include all <% oredecessors
to the Assotlation whose duty 3t is to matnbain 02 eppcarance end
condition of the Common Properiics;

(b} *Owner® shall glza inelude the Deelerent end any Bullder,
thelr succeasorz, masigns, helrs, end enployees.

The City of Dallas, Tesxnr shell have the right and roy
assurme the Quly of performning el rnaintenant oblirations of the
hsepcintion in elther of the follmilng eventa:

{6} "The Aszssciation dissolves and the Clsy of Dallas hac
glven wpitien notlice to Lhe Owners; cr

{b} *The Ascoclation shall fail or refuse ie nalntain the
popesrance and condition of the Common Propervies ohich 4t is obii~
gated to maintaln hereunider and the meintengnce d=fecls hist nat been
corrected within ton (10) days after recelpt by the Associntion of
irlilen notlice from Lhe City of Drldaa sedting forth in detadl the
neture and extent of such nailnienance defects.

Upon asauvwing suth wmeintenance obligations, the City of
Dallas mby eclleet, when Lhe sane may become due, all assessments,
snnunl or special, for the purpose of repulring, replaclog, rneintain-
ing, or ciring Tfor 1k« Common Properties; gnd, iF neeessary Lo collecet
delinguent assessmenat In zegordance *rilh Rny ntzte or local law or
ordinance, or the applicable provision: Seb forth wlihin Lhisz Declara-
1iocn. The City of Dollas, dn its Enle »nd eenpleie discorelipn, nay
choose elither of the folloving two ellernallives 1n corputing and
levying osscssmenta;

{a} "Those ascessments levied By tho Assceiation pursuamt tp
the provicions hereof; or

{b) An @sscsorent upon emch lot on o pro -.ta basis,

Upon the City of Dallits assuming the maintenance obliga-
tiona of the Asz¢ciailor, &sceparenta sholl be rxfe on 2l) Jote re-
gerdless of ownership, sn Lhe aszessmentes wiil constitute 2 lien
vpoen the lot apiins: whieh eoch aascecaent is meds.  During the pegind
the Ciiy of Dallag sfseTcs the gbligation to najdrtoin and care for the
Cornon Properties the Ascocistion ahall hoave no obligation or autho-
rity with respect te such malintenence. The pouer and aulhority herein
granted to the City of Dalins shall cecase Lo eXxizt at such Lirc s Lhe
ABpociation shall deliver to the City of Dallas schstantiad evluente
85 itz willingness and sbility to resume mainicohgnce of the Common
Propertics, In the evenl thet the Cicy of Dallrs aasumes the duty of
performing the muintenance eblipaitions of tht Assoecistion provided
horein, then the Civy of Dalles, iuvs epents, reorcsentatives, enc em-
rloyees shall have the right of access in, Lo, <13 over the éoan
Properties for the purpeacs of rmalniening, inpreving, &nd prescrving
the same, Purther, in the evert Lhat the CiLy of Dallas assu~es the
obiigation of the Associntion in nccordmnce of thipg teetion, the
pusocintion and pll ownero ehall lndernify ong Lold tne Cilty of Dallps
harmless of uné from any and B3) costs, execnces, suits, denends,
11abi1stics, damnpes, or otherwise, Ancluding niserney's Mees and
costs of puit, arieing from or 1n conncctlon vit™ the performarce ol
eny acts, or the vmiseion of any ket by the Ciiy of Dalise pursuant
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to the terms of this scction; and in no evin: gqc LR3Er no cisfen=
stenees che))l Lthe City of Dallas be Yisbhie to Ltz frsociation or any
O'popr or thelr respective hedra, pereonsl reprezontniives, successors,
ang acsipns for negligent acts Or construction pelising in any riancr
to nalntaining, the Common Aresc, or for fallure to serfors euth reine
Lenance. In the evept any of the terns or provisions of this seciion
&re 1ln conlflici with any gtper provision contasncé $n this Declore~
tiom, the terns and provislons of thisa acctlon ahpll prevall., This
scttion may not be Bltered or changed wWitlwout the consent of the Tity
Council ol the City of Dallas evidenced by Retsluticoh. Yt iz undep-
stodd among the pariies rhat the City Attorney's Qffiece of the City
ol Dallas haa apgroveA 2a o form Lhis ceciion only.

ARTICLE IV
HEMBEASHIP AND VOTIND RIGHTS TH ASSOCIATION

. MEKBESSHIP. Ewvery Owner of & lot thich Z3 subject to
A3sessnont BHEIL DE & henber of the Rseocittion, [*enbershlp shall
be sppurtenant Lo and ahall not be seperstc fror oynership ol any
lot which 13 subject to Pmsszeasmeni. Every mepber shell have the
Tight at &all reasonable times during busipess hours to Inspect the
booka of the Aaspplation.

2. VOTING RTGHTS. The Asapciatien chall have twe (2}
clesoes of voting pemberahipa.

{CONTINUED OX PaG: &)
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CLASE A: Class A mertaz ahdll be 211 Qaier,
(wvlth "tTic Eaecption of the Baciavanl) unttl Clan.
D aeaborbip 45 convertied to Clues A noubcrsbap as
belowv panvided, angd shill be entiticd to oue volc
ior cncl ol ovntd  When wors Lhan one foscon
holes an Aateiczl in any Lpt, all suel peruons
&hall be menbors., The votle [or much lot ahnll be
exercisesl an they anong theaselver deterniune, but
in no pvent shall more than one vote be east with
rauspecl 1o Bny Lai, nnd whcye shall be no Irac-
tipnad votes.

CLASS B: The Class D menber shall e the
DzelYaxnnt oand Dzac\zrant shall Le entiiled to
cive (5) voles Jor each Lot owned, The Class
B memborship shall ecase nnd be converte! to
Class A menbership on tho happening of cit L2
of the fellowing cvents, whichcver occurs
carliar:

{a) ©op Decenver 31, 1963; or

{b) the writtcn declsration of the
Declarxanl, delivered to the Association,
thnt it desires to convert lis Cless B
wenborship intoe Class A mombersbup; or

{c) Declarant's ownership ol propertics
within Tracts Onc nnd Two nbove described
shall be redvced to loss Lhan 20 lots,

a, DBY-LAWS, Puo Agsecdation moy mnke vhatever reles mnd
By~Laws Al &halX decn dosiroble to povern the Assaociation and i4c
nesberg, provided, hovever, any conflict beiweon suclh By-Laws ond
the ppvislons hereef shall ke conixolled by Lhe provisions hereof,

ARTICLE ¥V
ASEULSSUINTS

1. COVERAWTS 04 ASSESYMORTS, The Dielaraut for each lot,
tracl or parccl of Iand ownod by AT wiillan EoXamy IV cnd UdcKany v,
hereby covenants, and each purchaser of any guch lot, trael or
parcol of land by acceptance of a decd therofor, whether or not it
shi.ll be o expressed in apy such deod or etlher cpnveyance, sholl
be Jdoaned to covanant to pay to the Asgcociation annunl aasvcasments
or charges us Gpecifaced in Pargraph 3 of thls Axliclic ¥V, alld of such
asscosuents to be fixed, esthblishod, nned collectod from tine to time

azx herelmalter provided.

2., PURPOSE OF ASSUSSMEHTS., The asscssnonts lovied by fthe
Assoclation BHATI beo uscd exclusdvely for the parpose of pronoting
the coafort, hecalih, onfoty and welliare of the Oaners ol tho
properiics, or any par! thereof, pnd foy earyisg ont the purpones
of tbe hecoclution as stntod in ile Artacles of Incorporstion.

A, ABSEASVENTS., FEach Owncey of any part of fthe properilen
thon sulicet to thiks Diclaratipn thall pay Lo the Assaciatiou, in
adeanee, 6 pedthly, guartorly or Eeni-annpa) assersnent S nay Irom
tine to timo Lo Iixed by iho Donrd of Dirvectors of the AsSsciation,
prrovided that tho sssengannt Ehall paovery gxceed 1he nus of Yhicty
Tollurs {530.00) puy dol por nonll withpatbk the alfxtaative voie of nt
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leret cevenly-~Tive poiceri (75%) of the Claws £ nesmert of the
Associatfon, Speeanl nscesmgsocnir for acquasition of Tronuriy,
corstructlon oy rotonsirketion costw, renlacewcits and for otier
PLIpOSeS of the Anupeiation vay Lo levicd only upor the affipsn-
tive voto of 755 of the Class A susbers ot o secTivy callicd for
Eutir purponost on not less than {harly {3D) ¢ays motice,

4. COWILICERE™T DVIT OF AHSSTSS'HNLGS, The farnt askuise
nent providod for herc:r, vhach shei1d not caceed Five Doilars
{$5.92) per ronth por iotl, shall cownence:

{2) un lots ap cRuy IV, upor the fiis! day
ot tha manth nevt cueecceding the closlhs of sale
of the farst lot to ba rold hy Declr ant to
boilders in ¥cia4y IY, and shall b2 oclice ted for
the first year In advance al tho clusings of lot
Bales from Deelavant to builders.

{b) On Ilots in McXamy ¥, upon the firs! day
of the wonth neat succoeding the closing of sale
of i1he first loi to be sold by Declaraut 1o
bualdings in Fcia~y ¥V, and shall be ecollected for
the first ycar iu advance et the closings of lot
ssxles from Declarant to builders.

5. DUE DATE OF ASCTSSMINTS, “he farst pssessment shall
to payable annuhaly an advance as provaded in Parapgreph ¢ of thin
Artigle ¥V, Subscquent sssessncnts, levaied ps provided dn Parapraph
3 of thie Artic)e ¥, shali bc duo nnd payable wathan thirly (30)
days ol the mailing ol mn imoice for samc,

6. OURNEN'S PLALOAL ODLICATION FOR PAYMCLYT OF P LoTSSr Py |
The asscssmenls provaded [or herein shall L tho perional and ingdie
vidaul deht of the Ouwner of the Praperly covercd by Luch dssesuments,
Ho Cuncl aaay cxenmgl hirsedf Fron Mabllivy for such pssesseents. In
Lhe evenl of derfxult in Llhe poyront of any such sssesssont, LheDmsr
of the Property zhall be oblsigzted to poy Anterest at the raie of ten
percent (10Z} per annum on the znount of the esscusnent from the duy
date therpef, together uith 8l) costa and eapenses, Including attor-

ney ‘s fees.

T« ASSESSHENT LIEI' JUD FDRECLOSUNE. Kll sums zesessed in the
nennexr provided in this Ariscle but unpaid, shnli, topethor wiih an-
terest a5 provided in parcxraph 6 of thiz Article V 2nd the cosh of
collection, includlng ktiorney's flees os hercinalter provided, thepe.
upen become A continulng lien pnd charpe on the Proparty covered by
such sssessment, tvhich thall bind such properiy in the hends of {he
Ouper, and his helrs, devisees, personal represcenbolives, and assipns,
The aforesaid 1ien chall be superior to nll other liens end charpes
arainst Lhe spid properiy, excepi only for toa llens &nd 211 aumg up-~
paid on o first mortpore lien or firsk deced of trusl dien of record,
sCcuring in either instznce purs borroied Tor bhe P!ll_"chas'- or in-
provement of the properiy in guesiion. The Assoclalion shall haye
the pover to subordinzle ihe slfoXpsaid asLessment 1ien Lo any oiher
lien, Such pover ghall be entirely discretiovary 3wilh Lbr Asaosige
tion. %o evidenec the aforesnid assessmont lien, the Assoeiption
shall prepure 8 written nolice of assesswent 1ien sctlAng forth the
oumount of the unpald Indebicdness, the pame oI the Duper of the
properiy covercd by such 24en and n denerdiption of the property. Sih
nolice £hall be sipgned by ont of Lthe OIfleers of LR Astoefstion ang
shall be recorded in the office of the County C¥e»d of Collin County,
Texns, Such lien oy poyienl of asschLenents Shall attoeeh with the
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prinrily shove Lk £o3dh frea L debe Bhal auh poortil Locowes Gow
Cinpguenl fis el Jorid So pavepeoph & of thie Jelddle ¥ ond say Lo epe
Joreed Ly forcclostre of bhe delanlling Ocner's pragiccly by the hune-
¢ishion in dike wanner an p wort rase on reel proserty subsenucnt te
Line reconling of o notllce of asfthurnni 1wen 24 Provid oo rbave, or {1
husociztion may Inslitule snilb against the 0= persondadiy oblipates
lo pay Lhe ansehsuedl and/or for ftreclosae of U8 &7orisets Laien
JudielaWly.  In any foreclownys procesdon,, vhelhar 5.30ietr1 or ned
Ju€icinl, the Giner she1l be reguired Lo pay the coils, eivanscs, prpd
reannpalle eltlcorney's foes fncurred.  The Assuida! lon Ll3) have 1he
pover Lo bid on the properiy al foroclowne or othin lefel sale ang
te peguive, hold, deass, norbiese, tonvey or olloritine dxe) wiily ths
LANE.  Upon the uriticn regves! of ey rorigrpioe holding o priop
lien on any part of the Proporiles, Lhe Ab-pzaatbton ablll rewort Lo
Arid nortpnees any vnpaid asscsuwmenls repain o, apaid for longer
then thirty (30) days arfler the sane are duc.

B, CCIMAON PROPRVMTTES EXENIE,  Any Commor Yroporiles and a1
portions of Lhe Propsriich ouncd by or cther.ize Sedicited to ony
political subdivislon sball e exempt fronw the arsesanedis ond lien
crehled horein.,

ARTICLE YT
CONSTRUMTION, VUSACE, ARD ARCHIEICIURLL COVIMNANTS

The abovesnid proporiies ave herely sade subjcct to the folilpy-
g, reoilriciions, condilions, lamiiations und covebanis (herein the

covommnte), Llo-wit:

Y. RESIDERTIAL USACGE: Yo strurture shall be creered
placed, pltered, urcd for or pergitted o Temain on any residentinl
building loc pther than one ditached single Lorily privize duellin.
hot to edceed thitee storics and one privaie garape for wet more thed
four nutomobiles oud servants® quaxtersy if they ave erployed on ths
promiscr, No tewporvary struchures muy be placed on loz eacept Jese
ing consrruction. lictal mtorege buildings, sheds or strvstmies ars
not permitted. Only new slructurcs ahall be constrocied op any 1lo:
and no houge or struectures shall be mpved onto a lot,

2. CARNCES: Ro porape w2y cprn or face onto a stree:
in this addition eucept for the following lois dn Mclomy Iv:

Blocl, #H/B758: Lotr 1-7
Bloelk 1/8756: Llots 20-27
Wock 3/8758: lors #-11

On Lhe above lots, garages mast have » circular drive in the
front Lo vpen ox foce the srreet, othevwise, they shald open to
the sides or xear. Purtheymore, each easc Wusl b Yevie: od and
appreved by the Archilectural Review Coritbee for comprtibhilivy
vilh neighboring homes,

3. MINTMWY SQUARL YOOTALL: The mininun nir-
corditioned pquare footepe of the main bualding or deelling house,
ciclusive of porches, tervaces, parages and out-bulildanns, phall
bo 2600 wquare foect. Greconhouswcs, vhere incowporated, atiached
¢r conrpdned in the main bullding, 2ball be ineclwded ne nay-cope
diticned space but interior couwrls ppen Lo veather chall net.

-l
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A, MASDNRY CONSTRULTLION: The eoxlerior construckion
uf the duelling house erceted on any 1ot £hall be ol least 50%
prsopry, exclusive of windo-s, doms and roals, unless otheryisg
~pproved by the Acehireciwrn) Review Conmitiee.  awears is heacby
defined as stone, brick or vearers of siee. Nendboard sicing i3
mohilated for use on any dezlling. A1) Firveplrees and chinneys shodl
be 100% masonty construclion oh the eaterior.

&, ROD: COMSTRUCTION: At least 757 of evorh rool
siructurc shall have pitch, ¥Flat reofs suo probibited unless
spuciiically reviewed oud approved in writing b the Axehivectur:l
Review Commitiee, Hansard Lype xools axe a;.rcihcnllﬁ prolibiLcd

(1]

for use on any Swelling vherce they can be seon Irom © street,
e, metal, slate, clay, or cencreLp

A1l roofs shall be of wond shi:'.%
rilc unlers otherwisce specifscally approved "y the Archiiecturnl

Review Commirree.

6. SEYLACKS: Yhe main body of any duelling
bouse shall not be precied at any point closer than tuwenty five
{?5) forr Lfrom the front properly line.

7. FERCES: tio fence shall extend elorer than thirty
(20} feot to the front property line, Mo chain lank, woven patal, wvara
ey similnr foneo typr shall br constructed vhere if cnn be viewer fron
the sireel,. VWood fences Ek2ll Le no hipghor thaon Six feet aml cpn-
nirueted of rochvood, ceder or cypress. Mo fcnee shall be constructed
across Lhe bhack o any of the Tollowing lots in Helary IV unlosz it has
heen =pacifaeslly revieved nnd approved an wratng By the Architecturad
Neview Comniftoc, is constructed ol vrowghl yrrvoa, 26 pPainted and neal-
irppsparant in charpeter, nnd 4s no tore than foor {4) Teel in hoaghi

Jroa finlsh grade:

Dlock 4/8758; Loty 1=7
1/5758 20-27
3/87455 £-11

In {he event a foenoe or briek vall is constracted nlomg the roar or
ryde property line of lots 13-24 of Rloch 5/8753 in Neilnny IV, prior
io ocecupancy of 2 regmicderce on sadd lots, then 11 Euall be prohilbaiteg
10 alter suid fenet or v2ll or to construet any fence o Riructure
perallol to said wall, c¢loser than five (5) feet In distrree frow or
hipher then said brick vall ar feneo,. The purposo 68 Andd reciriction
36 to have nn nttroetive appearonce commpyn to osch of these propertices,

8. IRATHACE:  Ro building shall he zo ccnstrugt-cs

that droainoape unter is ‘erced onte sdjoining properiy. Bo lot

shall be Lintsh praded so thot droinmape vater will inirvde on adjo-
ining lous, A1l xoof And ares deains shall dxm.‘hc-.x:];,c cither touvard
the frvopt or Lhe rear of the Yar, and shall be eataicd Wb Lhe card

ot alley when drainnge vould exoss adjocent property.

P, SCRCEHING: All ajr-conditioning eguipment ghzl}
bt intin)led in the reAY or in the mideyard, serceaed from vicw fren
the strect, by on opanue fence ov meonry vall. Gas and eleclriesd
voters shall be concenaled fyom view fxom the frent.

A0, YARD LIGHTS: ALl ducllings shall have o 2iphted
gnk or clpetrie yard lipht sfrunted noy wme than Lovr (&) Iecl L1004
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P dear poperiyr Vien rar gopilings wiil 2000y acrese | oot
Tights sball be ponitioned so that light will 2 fruaanie che
#1ley For seruricy. For lors having we adlio,, the leoht 2k iy
be positioned in the conter of Lhe rear mopycrty line unluns

eLherwise approved by the Architegiusal Nevies Connitlec,

11, RICKS: The buildug coalwacinn ox oaer
nay eredt or pluacy one sign of nol more Ll Tive {3) squure
feot ddentifying the Lullder or adveriising the properiy for
rale or leasc, '

1z, HIRLRAL BRILLIRG: e ©oil or other nineral
dril]a:uz, refaning, srorage, guarrying or waping eprrailons of
&ny king shall be permitied upon any lot.

13, RUEBISH: Ko rubliisk, Lr.sh, pecbage or
vacte shall ba placed, dumped or permiticd to remaln on #ny lot
in this Addicion,

. 14, AUTHALS: Wo animals of any typz shall be .
raised, bred or kept for cosmeyeial purpores. Houschold pete
+holl ke kept on any lobl only when a duelling is construcich
&nd oceupied thereon. ot more than & roatal of five houscholgd

pets shall be Rllowad,

16. XNOXIOUS ACTIVITY: Neo activity shall be
carried en upon Any let vhich may be or may becoue on mpgyance
or puicance ke the neaghborhood. Trucls dn excess of 3/4 ton
or any wvehdeles wich painted advercisement ore piohf bited from
pocking overnipht on sirects, drivevays, alleys or lois,

16, AUMCHITEC: UtAL QUALTTY: All ducllinps
shall be desingned and constructed of quality materinis and with
exiernal desinn in harmwony with existing odjecent dvellicgg,

17. ARCHITCCFURAL ELVLIA) CONMIWICN: Tha
Commit tee shall Lo composcd of the president of lclemy Duvelop-
rnent Corporatioa and ruvo menbecs appointed by the Presidear of
HoRarmy Dewdlopueni Corparotion, eac ol vhoi ool he & repistered
Archilect or repisrered Civil Inpineer in the Sidle of Tedas,
WVithin thirty (30} dnys after AUL of Lhe lors in the above-gdescribed
proportics heve rezadences oocuplad Ly homoowners, ono (1) eof said
Homecwners shall be a2ppointed to replmce onc of the two membaere
apprinted by the president of McKamy Developrent Corpoxeiion
on the Architectursl lleview Committec. Within, thircy days (30)
afrer 100% of che locs have residences cccupled by licmza.‘ners,
the President of Yiciomy Povelopment Corpovation shall appaiat
at pdditfonz]l Homco'mer to take the Prerident's place oo the
Commiticc, “Thercafiex, the Homeowners shal) elect by @ mejoricy
vale, within tue vweeks afrexr January lst of each suceessive
year, 1wg memboxs te the Architecrural Commiicec, Che tharg
member continuing Lo Le A Tepistered Onpincer o Arehirect
appointed by Mclamy Developmwnt Cexporatian, or his designated
representative or successoxs., In the event an clection s wot
held Bs Lierein previded, the curvent wombers will continug
vntil such an e{lc:tinn is held  The powers and dulies of such
Coraittee shall coase Lhirt{ (30} year: Jfyom drie horeol, ke
Arehireciural Committec ahall hold mecvings ne leost guarterly
and shall keep mivutes of ench yepular wmeeting and nny othe:
meeling necesshavily hoeldd, and such minnles sdmn.hc open fov
intpetlion by Lhe lomeounors ol all veasemable Limes,
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18, SIIISSION: Mo building, fence or in -
VHRLN l:-h.ill be orected, placed oa wliied \m:.i‘! The Lefléiy, P;‘;:ﬁ
speedfications nnd plol plan shoving the location of same have
been revieves and opproved, in wrltang, by bhe Architecturs? Coma-
ittee for compliance with thexe covensniz nand Deed Restrictions .
Ountrs or building routracrors shall nmnie npplicat ion in wricing
to the Gomnicttee. In the evenl »aid Commitlee Lhall faik vo
Appove the spplication within rhircy (30) Boys alter 3L s reqe-
uested, thew it i3 deempd thar rome hae been disapproved, The ©
buila2ing plons shall include, A n minimun, the fellowing:

A, ALl Jour (4) elewvations

B. Florr Flan,

£. Foundation plon,

D. Roof Plan.

E. Serbac): lines on site plan.

The Arehitectural Review Commicter may requive additional
submittals ot its diseretion. Applications shall be subwitred
#t the offices of ¥cKeny Development Coxporztion or st tho
cefficc of the Arxchitect or Cngincer Comuitiee uaember when tuo
Honeovmers arc on the Coamitic...

19, TFECS: The President of lickemy Develop-
rent Corporation and nil} other members ol the Archlteetural
Reviewr Committee, excepl the registered Architect or Epgincer,
rhall serve vithont zny compensation Sor servaces perlormed
pursuwant hercto, The regintercd Inpincer or Archilect ehall
be compensnred Lor his services on the basis of on hourly fece
at o rate opproved by the other two meribeis of he Com-itter,
Tne Commitcee shall set n for for review of applicotions suffig-
ient to cover Lts adminisirative oXpentes.

ARPICLE V1T

HATHTENANRCT

1. DUTT O YAIRTENANCE. Oapeis and occupants
¢including lessees) of any part of the above properties shall
Jointly ond scverally have the duty and responsibilaty, at theiy
Bclo cost und ex»pense, to koep that part of the Proporilies so
owned or occupied, ipciuding bulidings, improvencuis ond grounds
in conmnoction therowith, in a well-mainiained, sale, clean eud
attraotivo condition 2t a1l timcs, Such raintenanco includes, but

16 not limited to, the Jollowing:

g, Prompt rawowal of nll littor, trash,
refune, ang wasics.

b. Lavn mowing.
€« Ures nnd shrub pruning.

d. Vateriug,

€. Fooping lawn nnd garden hxons alive,
f1rce of wvords, nnd nttractive.

£, Keeping parking aroxs, delveways, and
rouds in good repair.

r. Complyany with 211 povernnent bealth
nud police reguiicaenis,

P (PN
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b, Fopaintins of inpmevesenie,

. Noepnir of exierior dy=»res Lo
ieproy caonts,

2. LRFORCEVTNT. I, an the opiunion of the
iEnociation any guch oumer o oecunant has failed an any of ilhe
lorenoing dutics er ronpansibaliiaes, thon the AosuGialion bny
fivo such person writicn motice of sueh fajllure nnd such ppresn
rUSt withip ten (10) days after receivans such moties, porfsrm
the cove and naintenance required. Should any such persom fafl
to fulfill this duly and resroreibility within such prriod, tien
the Asspeintien ihrough its rothorized azont or agonts shnil havu
the right and power to onter onto the pronises and poriarn such
cars and maintenance vithout amy 11iability Io° La s&es or WIGH -
Iul entry, trespass or othervive to any person, The Ownmers cnd
oceupants (including lessoes) of any part of the Properties on
which such work is porformed shall jointly nnd sovoyzlly be
liabla for the coct of gueh vork snd shell prorptly reiaburEs tho
Associniion for such coast, If such ovmer or eccupani shall fzij
to rei=burse tho Asgsociption within 39 ilays after weredipt of o
staiepen! dor smuch wor from i1ho Assoclation, theoh saxd ivdebtod-
ness shall be n debl of 211 of snid pernone 3ointly ond severally,
and Enpll constituvte m lien npainst that portion of the Propertios
on vhich paid rexti was perforned. Such lien shall have the mane
pttribotes ne the lien for assasunonts oet forth in Artlcle v,
Paragr:ph 7 abave, ghich provanions are mmcordoratef herein by
Tolercnee, and the Asspeintion sholl have identical powerc ong
rights an all respects, including bul pot limited to Lhe right of

foraclosure,

ANTICLT WIXIX
HISCILLARLOUS PR ISICIS

1. TURATION. Thigs Nercliration and the covenants,
rastrictions, chnrpes, and laens get out herolp ahall rub with and
bing the land, pnd shall inurse to the benefit of fnd bz erforco-
plle by thoe Asoociletion, and every owicr of any part of thp
Propestics subieet horcto, includang Doglaranis, nnd thely
respoctive legal reprosontalives, holdys, Ruccensors, and nssipes,
for » term deginplag on the date this Daeclaration is recorded, and
centinuing through and ineluding Docomdbex 3%, ROOB aftor vhich tipe
sald covennnts shiall ve hutometically sxtended for successive
periods of ten (10} yoars unless & change (ithe word “change® ip-
cluding ndditions, delctionfk or medificatlons theroto, in shole or
in part) L approvod by o najoerity of thoe tetnl clipible votes of
tht penborshlp of the Asseclatlon vating in peykon orf by proaxy =t
a noetlng duly colled for sveh purpose, written notice of which
oball bp given to all members et least thirty (30) 0ays in advance
and shall sot forth the purpose of sueh neelang; provided, hovever,
that no such change shall be cffostive unlil onc (1) year £ollow-
ing the yvote roferred te above, nor khall any such charge be
offoctivo priox to Lhc rucorJding of o cortified copy of evch
Tosolution in tho Dacd Jwcordc of Collan Counly, Toxupr,

2. MIINDIINT. Prior 3 1hc pcoupsancy 6! resi-
denees on S0% ar more of the lole in Helumy IV nnd MoXany W,
Articles VI and ¥II of this L.clavation may be nnendefl by {notru-
EONT in writing oxcouted by Noclniant anst filed for yocord in Dacd
Rocords of Collin Cously, Tennc; thercaftrr, oncndaent of sold

~10.
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-'\‘,"i;ifjt-% ave broon ied throuphiout this NDeelaration arg for cohven-
,_5:.4""5'5‘1"-:50‘!: 1y n»d arc net to be woed in construiang thias Declaratlon
~7 _poXEudY.part thercol.

! oas )
- ‘ bQ‘ - i ai N ~
vl el ‘b fwi EXECUTZD this dey of Aupuct, 1979,
= 5\) / / -
b . MeRAMNY DEVELOP: ZIvK CORPORATION
‘;‘ 1‘ L ’ -
. : s
2 LOMN . RO
t1ton, President

DITNESS ' K/W'

A i
M
FE LA L Seerctary
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Articleg VI ard VIT shall yeguire ivo -thards (2/5:45) of the
ioilal voics of the Ascocration, vitin balh Classes 6 Ui noeaber-
Ehip votasg toZetlierr, All ether Axtacles nay by ancnded woon
affisrmative volo of two-Llkinds of the Ciass T ncnbers' vote,
provided that mo Euch wiondaent way be made pr "oy to Janvary 1,
1954 without the writioen content of Declarrnt. Yrittes notlce

of all a=~endrents shall be yaven to all nenboss of the Associntiop.
0d ancndd—zil Tequirang: 5 vole of e HonL2I S, J0aANMLR By vole in
peicon o> by proxy ai s mworiinge duly exlled foy such nuspasc,
wraitien netace of vhiaceh shall b2 pivea to all nexbort. at loast
tharry (30) days in advapee and shoall set forth the purposes of
suth nocting,. Proviced, bowever, thatl netwvithstanding any of tho
other pyovitilous of Paragraph 7 of Artaclc V, this Declarxtson
ray not be anended in cpy pauner to donaproete fiwa the rights of
Tixst worigage or firet doed of trvst holders af «. afld parapraph

sol farth.

3. EXFORCIMINT. 7The Aszoclation shall have the
ripht {but noi the duty} to cuifpreéc any of the covenanty and
restrictions set ocut an any Declaration heroofter filcd by
Leclarant oy any subscquent ownny, Enforcenent of the covenants
nnd restrictions shell be by any procecdinys ar 1avw 0r in edquity
azninet any persnas violating or atteo~pting to violate any
rovenanl or restriction, either to yestarasn viclation or 1o ro-
waver danages, And against tho lond, 1o enforce any lien erented
by these covenanls; nnd failure by the Assoclation or any Owner
to enfoyée any such covenawt or restriction sholl in no cvent bo
dec¢aed a walver of the »icht te do so Lhereafter,

4. STVERADILITY OF PROVISIONS, T¥f nwy paragranh,
scnlence, tlavse or phwase ofF this Declaratron shall be or becone
i1lepal, null, oy void for any reason or Ehall be held by ony
court ol compeicpi jurisdiction 1o Lo 1llegal, null, or void, the
yvenaining pnragresbha, sentobers, elauses, or phroses of thae
Declaralioh shall conltanee in foll Foizee and rfiect and shall not
be affocted thoroby, It is heroby declared that snld reraining
parpffriphs, Bcnicrces, clmicoes, and phrazos wouid hve been and
are ampased irrespective of the Joet that any  Jde or nore othor
parazraphs, seniencer, clauscs, or phrases sha'l becormo or b
allepgai, null, or voad.

5, NOTICE. ‘hercver nritien notiece to o nembar
(or members) is persitted or required hereundar, such shall be
civon by the mailing of puvch to The meaber pt The nddrone of such
renber appearing on the records of tho Assoeidation, unless such
nember hao given writien notice to the psseciof:on of & dlfferent
address, in vhich event such notice shall bo sent to the neaber
=t tho nddross po ceEipnated. In euch eovent, Such Nulico ehalld
conclusively be decs=d to have been piven Ly the AoSociaticn oy
placing gane in the Usited Staten mail, properly addressod,

vheiher yeocelved by the addresaco or not.,

6. TITLE, ‘e tatles, headinss, nnd captions

-ji=

DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

LYG =457 08

LY

66



ve 11894 518

TYE STATE OF TEMAS |

SOUNTY OF DaLLAS
BEFORE NE, the underaipned authority, on thia @ay persopally

eFpeared JOHR F. SKELTOY TIT, knonn to re to be the percon &nd

insirurcnt and

sPfleer whoas nenc ik sudirribed to the lorepsirs

oe¥nowledged te me that the same was the act of the shid [cXAlY
SEVELOPHENT CORPORATION, & corporation, and thet ne erccuted the
same A% the act of suwch corporation for the purposes ena considerp-
tion thereln €xpressed, and In the sapacity thepein stated.

OIVEK UrDER ¥Y RAND AND SEAL OF QFFICE this _ Jkthdny of

hugust, 1979.

4ﬂ§"fb"
78 yl>
VAR,
. 3 hétary Pubiic in and lor

pallas County, Texras
Ruth Palmer

R
\./7
; \
'mdu

-

"y l"omk{!ﬂun E:nires‘.

s'&:e&!:er 3, 1580

1%
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REFORTER'S RECORD VOLUME 1 OF 1
TRIAL COURT CAUSE NO. 420-04998-2013

DAVID R. SCHNEIDER THE DISTRICT COURT

Ve . 42%TH JUDICIAL DISTRICT
JUDITH D. GOTHELF, HARK 8.

GOTHELF, COWGREGATION

TORAS CHAIH, INC. COLLIN COUNTY, TEXAZ

TEMPORARY INJUNCTION HEARIHG
APRIL 10, 2014

On the P0th day of April, 2014, the following
proceedings came on to be heard in the above-entitled
and -numbered cause bafora the Hencrable Jill Willds,
held im HcKinney, Collin, Texas

Procaadings raported by Computarized Stenotype

Hachine.

Shawn R. Gant, C3R 7318

APPEARAMNCES
FOR THE PLAINWTIFF:
PR SE - DAVID R. SCHNEJDER

FOR THE IWTERVENOR PLAINTIFF, HIGHLAMDS OF McXaRY IV and
¥ COHHUNITY I[HPROVEHENT ASSOCIATION:

SBAT WO, 19519100

OAVID A, SURRATT

Riddle & Willijams, F.C.
3710 Rawlins Street
Regency Plaza, Suite 1400
Dallas, Texas 78219
(2714} 780-6766

FOR THE DEFENDANTS:

SBOT NO. 24062632
JUSTIN E. BUTTERFIELD
Libarty Inztitute
2001 W. Plano Parkway
Plano, Texas 75075
[972) 941-4451

FOR THE DEFEHDANT, COMGREGATION TORAS CHAIM, IHC.:

SBOT NO. 240606985

JOHN A TAHCABEL

SBOT NO. 24032618

JEREHY D. XERHODLE

Haynes and Boone, LLF

2323 Victory Avenue, Suite 700
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[214) 651-5139
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PROCEEDIMNGS

THE COURT: Let's g@¢ on the record.
429-04898-201%. Please state your names and who you
reprasent.

HMR. SCHMEIDER: David Schneider.
reproesenting myself

KR. SURRATT: Davyd Surratt, representing
the Intervening Plaintiff, Highlands of HcKamy IV and ¥
Community Improvement Association

MR. TAHCABEL: John Tancabel, representing
Congregation Teras Chawm.

MR. BUTTERFIELD: Justin Buttarfield.
representing the Congregation Tores Chaim and fark and
Judith Sethalf.

MR. KERMODLE: Jeremy Kernodle, Haynes and
Boone, for Congregation.

THE COURT: Okay., T will ask vou to give
the court reporter your business cards after the hearing
zo¢ that she ¢an get the proper spellings of wour last
names .

You have 20 minutes a side. 1 have read
all the briefs, which I thoeught were wvery good on both
sides. S0 I will bhear 20 minutes of testimony or
hoewever you would T*Kg to use your 20 minutes,

MR, TAHCABEL: Your Henor. just a point of

Shawn R, Gant, CSR 7316

clarification. Is thal 20 minutes for both the
temporary injunction and the metion for summary
judgment?

THE COURT: Ne. The motien for summary
judgment is separate. You get 10 minutes a side to
argue that,

So we're proceeding with the injunction at
this point.

HE. SURRATT: Right. Your Honeor, if
there's no gbjection. the Intervening Plaintiff is
actually the one who noticed the hearing., If there's no
objection, I'11 proceed.

Your Honor . do you prefar that I talk from
here or do § need to come to the microphone?

THE COURT: That's fine, as Tong as we can
hear you,

MR, SURRATT: Let me know if I'm not loud
anough .

THE COURT: She will.

W&, SURRATT: T represant the Entervening
Fiaintiff, and the Court hes had the opportlunity to
review the pleadings and tha eszence of the temporary
injunction,

The Defendants with regard to tha

Intervening FlawntifT ig Hark B. Gothelf ang Judith [,

Shawn R. Gant, CSR 731G
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Gothelf, the owners of record of the property that's in
iszue. I would 1ike to go zhead and c¢all as a witness
the pro =& Plaintiff, Mr. Schneider.

THE COURT: OKay. Sir, if you'l11 take a
$eat up here in the black chair And I'm going to swear
you Tn bafore you tastify, if you w11l raise your right
hand.

{Witness sworn.)

THE COVRY: {Qkay. Thank you.

DAYID R. SCHWEIDER,
having baen duly swarn, testified undar eath as follows:
DIRECT EXAHINATION
8Y MR. SURRATT:
0. 5ir, please state your name for the record.
A David R. Schneider
o. If you cannot hear me, please let mo know as we
proceed,
Where do you live, sirT?
At 7035 Humford, Dallas, Texas.

Iz that in the Highlands: ¢f HcKamy community?

» e >

Yes, sir.

Q. And you are the Praintiff that brought this
lTawsuit, correct?

A, 1 am.

a. How long have you itved at the Mumford Court

Shawn R. Gant, CSR 7316

address?

L Just over a year.

Q. And where is your house in relation to the
property at 7103 Mumford Court?

AL It's directiy across the sirget.

Q. And are you aware of the activities at 7103
Mumford Court that are being undertaken by the
Congregation Toras Chalm?

L% Yes, darly.

Q. Have you persgnally experiencsd any negative
effgcts, in your opinioen, of the astivities that occur
at 7102 Humford Court?

A Any number of effects. There's a tremendous
numper of peopla coming and going in all warying times
of the day. There is al)l winds of thinaes that appear
arcund the place.

One day, a huge pile of g¢irt appeared an
the property thet was visitle from the sireet. One
time, a window air-conditicning unit, which is
unscreened, appoared 1n the 1iving room windaw.

I have seen groups of people outside,
acrgss the street Trom the house having some Ringd of 1
fuess,. ceremony, I'm not surg There' s been cars coming
and going,

A lot of times, it's very difficult Teor --

Shawn R. Gant, CSR 7216
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¥OoUu can see cars trying to go get in and eut. There's
encugh coming through that it's a problem  And I can go
on as long as you like,

. That should be sufficient

Az the Plaintaff and participating in the
pleadings in this lawsuit, you understand why we're hare
teday., Is there anything particular you would Tike for
the Court to instruct tha Gothelfs, &s the owners of the
property. or the Congregation to refrain from doing
until the time of trial in thas case?

A Yes, 1 would Tike that house to be oparated
Ttke other houses that are in the neighborhoed. I moved
inte & beautiful, guiet ngighborheod., And I am amazed
every day at all the things that are going on and den’t
fully understand them. And that's why I'm here.

o. Hava you axperianced ahything similar te the
activity that you are seeing at 7103 Mumford with any
other heuses 1n the neighborhoed ares or adjcining
streets?

A, No, sir.

&, You arg also a membar of the association’s
toard of directors, correct?

A I am.

Q. You were ndt @ member of the board of directoers

when you ware elected -- correction

Shawn R. Gant, CSR 7314

You were not a member of the beard of
directors when you *1lad suit originally?

AL No, sir.

. Have you had an appertunity to revigw the
Congregation’s website?

A I have on a number aof occcasions

HR. SURRATT: May I approach, Your Henor?
THE COURT: Yes.

Q. (By Hr. Surratt) Mr, Schneider, I711 move
right aleng. The court reporter’s just banded you what
has been marked as Intervenor's Exhibit Ne, 1. If you
will take a minuta to look at that

A {Witness complied.)

4. ©Does that appear te bs an accurale hard copy
printout of the information you have seen on the
Congregation's websita?

A Yes, sir,

q. And does that Tist a schedule of activities for
the Congregation on g weekly hasis?

A It does.

Q. boes that sgpam to be similar to what you have
scen on the different occasions when you have viewed the
websita?

A, very sipilar,

Wk, SBURRATT: Your Honor, we'd 11ke te

Shawn R. fant, CSR 7118

[ XY

offer into evidence Intervenor's Exhibit e, 1

THE COURT: Any objection?

HR. TANCABEL Mo, Your Honor

THE COURT: Admitted.

HE. SURRATT: Counsel. we have, I think,
stipulated and agresed Lo the declarations and covenants
and restrictions. 1Is Lhat acceptable to do so for the
purposes of today?

MR. TAMCABEL: Yes.

HR. SURRATT: #ay I approach, Your Honor?

THE COURT: Yes.

HR. BURRATT: Your Henor, I would like to
offer into evidance for the recerd -- and it's the szame
document attached to the motion for summary Judgment and
other pleadings in the case -- the First Revised
Declaration of Restrictions for Highlands of HeKamy
Phase IV and V., Dallas, Texas, what we refer to as the
dgaclaraticn of the restrictions. [ beilieve this has
baen marked as Intervenor's Exhibit Ho. 2. cerrect?

MR. TAHCABEL: Heo objection.

THE COURT: Admitted,

[+] [By Mr. Surratt} Hr. Schagider, could you cite
from the declaration the provigion that you feel is
being wviolated at 7103 Kumford Court?

f. Certainly. "Article VI, constructicon: Usage

Shawm R. Gant, CSR 7316

and architectural covenants, Sectien Ho. 1. Residential
usage. Ha structure =hall be erected. placed. altered.
used for or permitted to remain on apy residential
building lot other than one detached, singTe-family,
private awelling, net te exceed thrae steries, and one
private garage for not more than four autcemobiles and
servants” quarters 1f they are employed on the
premises, -

. Iz that the primary pravizien, then, that you
balieve 13 baing violated at 7103 Humford Court?

AL It is. There are a couple of other ancillary
things, but this is raally tha heart of the i1ssue.

Q. Did you live in your propetrty prior to the sale

of 7103 Humford Court te the Gothelfs?

A, I belreve -- you tald ¥103 -- bafora the saleg
of 710372
Q. Corract.

A, Yes. I Tived there for approximately four
months.

@ In your observaticns during that time pariod,
did you see the type of activity at 7103 Mumford as you
are now seaing at 7103 Munford?

A Ho., It's a night-and-day difference. Before,
1t was 1ike most othar houses.

KR, SURRATT: Fass the wltpess, ¥our Honor

Shawn R. Gant, C&8R 73116
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HR. TAWCABEL: Your Monor, we have no
guestions.
THE COURT: Okay. Thank wyou. You may step
down. You may call your next withess,
MR, SURRATT: Your Heonor., I would Tike to
call Robort Colmery.
[Witness sworn.)
ROEERT COLMERY,
havtng been duly sworn, testified under oath as follows:
DIRECT EXAMINATION
EY HR. SURRATT:
Q. Flease state your name for Lhe record.
A It's Robert Colmery.
Q. Where do you live, sir?
A, T108 Humford Court
Q. And is thal in the Highlands of HcKamy
community?
A Yos, sir.
0. And how Tong have you iived thare?
A Eightaan years.
0.  And where is your house in relation 1o 7103
Humiord Court?
A The houwuse §s5 just -- the house next to me is
right acrass the street, s¢ caddy-coranar.

a. Are yau pevsonally awarc of the activities

Ehawn R. Gent, CSR 7316

geing on at 7103 Mumford by the Cungregation?

b Yes, str,

9. Do you have any personal caomplaints about the
activities that hava been occcurring thére since the
Congregation moved ~n?

AL Yas, sir.

0. could you expiain te the Court what these are?

A. Well, the traffic that comes inta the
cul-de-sac starts anywhara from 5:45 tn the merning.

I have two Labrader Retriesvers. What it
does, they start barktng. It triggers my neighbor's
dogs; they start barking, which wakes up my twins, which
are 17 years old.

Just this Sunday, when I was trying to turn
into the Court after gofng on a hunting trip, fthere was
a young lady trying te push a baby carriage across the
street that I had to step and let her go.

Thare's a Tot of people walking down the
alley. which, you krow, is net safe, as far as going to
and from,

You know, there's just -- there's a Tot af
traffic there. There's a genileman that just stepped
intd the gourthorse that -- who 15 Blipd. I think it
was before daylight savings time, he was crossing the

streat from across the street., and I was turning in and
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a young man was sitting there putting his hands up to
£top me because he was just crossing the street.
Thare s just -- there's a lot of activity,

It"s tough te park on the Court sometimes
I'va got twins. Cars, you know, thelr friends and
everything else.

Q. We're here today to ask the Court to issue a
temporary restraint on activities at 7102 Mumferd.

Is that something you would request as a
persanal homeownar?

A Gh, absolutely.

. In your personal opimicn, do the activities at
7103 Humtord affect your personal enjayment of your
home?

A, Absolutely.

. Were you aware of any previous similar
activities by the prior owners of 7103 Memford?

A, Ho. Eocky and Charlette were great

Q. Have you eéxperienced any problems with parking?
Y¥ou alluded to that a minute ago

AL ¥es. sir,

G. Explain to the {ourt what you have personally
gaperienced,

A.  Well, when you have -- you Know. we have 2

total of five cars. We've got an extra c¢ar if one’s in

Shawn R. Gant, CSR 7316

the shop. And we have to -- you know, we can get three
cars in tront.

But if the kids have any friends and
they're having a meeting, scmetimes they have to park
further down tn the cul-de-sac, you know.

MRE. SURRATT: Mo further questions. Pass
the witness.

HR. TAKRCABEL: Mo gueestions, Your Honor

THE COURT: Thank you. You may step down.

MR. SURRATT: I'd like to call Mariiyn
Fray.

{Witness sworn.)

FARILYN FREY,
having been doly swern, testifiad under vath as follows:
DIRECT EXAMINATION

BEY HR. SURRATT:

Q. Hs. Fray. where dc you live?

AL I 3ive at 7116 Mumford Court

Q. Whera 1s that in relationship to 7103 Mumford
Court?

A.  About three houses down on the other side.

Q. How long have you Tived 1n your residence?

A Twenty-five years this Jupe.

0.  hre you, perspnally, aware of the activities

ococurring at 7102 Mumford by the Congregation?

Shawn R. Gant, CSR 7314
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A Yes, I am.

Q. Da you have any personal complaints ar
cbjections 1o any of the activities that are oceurring
at 7103 Aumford?

A Yes, I do.

Q. Could you explain to the Court what those are?

A, Bne of the issues is the parking., There are a
lot of cars on the street, bBoth morning and night.

1 have family that 1fkes to come visit at
night. And bath of my boys have a pickup., and sometimes
it's wery @ffficuli for them to get down through the
street, down to my house on the cul-de-sac.

Q. We're here today to ask the Court to issue a
tempoarary order te nave thes actiyities at 7103 Humford
stopped until a final decision can be made in the
Tawsuit,

Is that semething you support?

AL yes, 1t is,

Q. anything in particular you would want
restrained or steppad at 7103 Humford?

A, Could you repeat that? I'm sorry.

Q. Other than the items you menticnad that you
have experienced that you feel are a preblem for you, 1s
there anything eise you would want stopped at 7103

dumfard on a temporary basis until the Court can make a

Sitawn R. Gani, CSR 7346
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final ruling in the case?

A well, 1 just think that we're -- in eur dead
restrictions, we'te a single-famity home

. In your opinion, do the actiyities at T103
Humferd interfere with yoeur enjoyment of your property?

A.  Yes, it does.

MR, SURRATT: No further questions. Pass
the withess.

HWR. TANCABEL: Mo questiens, Your Henor.

THE COURT: Okay. Thank you.

MR. 2CHHMEIDER: Your Honor, I have a couple
of gquestions for the witness.

THE COURT: DOh, ma'am. I'm sarty. If you
can stay there far just a moment.

MR. SCHNEIDER: I have an item I would Tike
te intreoduce into avidence.

THE COJRT: Okay. And you can mark it P-1.

MR. SCHNEIDER: Thank yeu, Yeur Honor

CROSS-EXAMINATION OF MARILYN FREY

EY MR. SCHHEIDER:

Q. Ms, Fray, this is an article related to a TV
news broadcast on Fex 4 News, Are you aware of this
particutar broadcast?

A, Yes, sir, I am.

G. And in the broadcast, it mentions that there

Shawn R. Gant, CSR 7316
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are services atl the house every day, twice a day.
Is this consistent with what you observed
since they ve been on HumTord?

h. Yes.

o. It says that the sypagogue is home to about 25
members. Does that sound approximately rignht as to the
approximate number of pecple vou might see coming and
geing?

A Approximately,

4, That would -- if there is two services per day
saven duys a week, that's 14 services a weak, T, 20
pecple coming &nd going.

That's & tot of peeple, isn't 1t?

A, Yas, it 1s.

0. Okay. Is that more than you would expect to
see from other houses an your street?

A Yes, it is, definitely.

KR. SCHHNEIDER: That's ali, Yeur Honror.

KR, TANCABEL: Ho questions

MR. SURRATT: I'd ii1ke to call Dawn Coates

THE COURT: And just so you 11 know. I do
stop the clock in between until the witnesses a¢tually
bagin speaking. Yoo have five minutes and 28 seconds
remaining.

{Mitness sworn,)

Shawn R. Gant, CSR 731§
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DAWN COATES,
having been duly sworn, testifiad under oath as follows:
DIRECT EXAHINATION
BY MR. SURRATT:

Ik, Ms. Coates, where do you 11ive?y

A&. 7112 Mumferd Court,

B. Whare is that im relation ta 7103 Rumford?

L% It's in the same cul-de-sac., but 7103 is on the
end. I'm 31ke three houses down on the other side.

Q. Okay. How long have you 1ived tn your
residonce?

A, Twanty years and a few months

Q. Have you persenally experienced any of the
activities going en at 7102 Humferd?

A 1 have, yes, sir.

@. De you have any cchplaints about any of those
activities?

A Yes, sir, I do.

Ik, Can you explain ic the Couri what those are?

AL We'll, there's @ couple of things: There's the
additianal traffic., both zutomohiles and foot traffic
geing in and out of the house, on the strest. as well asz
in the alley. £Lars parking on the strest. Sometimes
there's a let of cars; somelimes there's a few cars

And thare is services bath morning and

Shawn R. @ant, CS5R 7316
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21
evening, but the service: in the morning, there's like
ihree dgiffereant meetings

S¢ it 5 not just one meeting with people
coming the whole time, There's people -- they start atl

51% and they leave and then another two or three people
come or four peeople come. A 1ot of 1n-and-out

o, Have you experienced anything like that prior
to the Congregation wsing 7103 Mumford?

A Mo, sir.

@, We're here today to ask the Court to issue a
temporary restraint on some of the activilies at 7103
Humford until the Judge can have an opportunily to make
4 Tinal ruling in this case

Is that something you support?

AL Yes, 3ir,

Q. In your opinion, do you feel the activities at
7103 tiymford interfare with your anjoyment of your
property?

A Yes, sir.

HR. SURRATT:. HNo further gquestions

MR. TANCABEL: No gquestions, Your Honor.

THE CCURT. Okay. Thank you.

ME. SBURRATT: Just a second. I may be
done. Let me check.

{Pause in proceedings.)

Shawn R. Gant, CSR 7316
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MR. SURRATT: We cal) Mike Donahue.
(Witness sworn.)
KIKE DONOHUE,
having been duly sworn, testified under ocath as follows:
DIRECT EXAMINATION
BY MR. SURRATT:
q. Mr. Doneohue, do you Tive in the Highlands of
HecKamy 1Y and ¥V community?
A 1 do.
Q. Are you currently on Lhe hoemeowner s
association board of diractors?
AL I am.
[+ Do you happen to lTive on Humford Court?
A I 1ive on Humford Street on the othar side of
Keandering, just down from 7193 Humford Court, yes
Q. We have a time limitation, ze I want to fogus
here on Just 3 few Kay gquestions
When did you become a member of the board
of directors?
A, January 31st of this year
. In your capacity as a member of the board of
directors, can you explain lg¢ the Court whether or not
other homeowners have expressed concerns or interest in
seeing that the activities at 7103 Mumford Couwrt stop?

AL Yes, they have, & number have,
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Q. And am I correct that the beoard of directors on
behalf of the HOA is pursuing and has decided to
intervene in this lawsuit to represent the interests of
the community; is that corrcct?

AL Carrect.

ME. SURRATT: Ho further questions

MRE. TANCABEL. HNo gquestions, Your Honer.

THE COMRT: (Qkay. Thank you,

HE. BURRATT: Your Honor, that cencltudes
the Intarvening Platatiff's part

THE COURT: And the Flaintiff?

HR. SCHNEIDER: #Hothing further for me.

THE COURT: Okay. Defendants may call your
first witness.

MR. TANCABEL: Your Honor, may I appreach
the witness siand?

THE COURT: Yes.

HR. TAMCABEL: Your Heonor, John Tancabel,
rgpreseniing the Congregalion, of Haynes and Boone.

I'd just like peint out, Your Honor, first
that soma members of the Congregation are herse, Rabbi
Rich and his family

Your Honor, the stakes are very high for
this lemporary injunctien. The proposed temporary

injunction for the Intervenor would probably Kill the

Shawn R. Gant. (SR 7316
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avarage draws 10 to 12 peoplie. Seven of them drive;
they come in six cars

Thras cars are to be parked in the backyard
driveway, three in Tront of Lhe hoeuse., And 50 the
normal ceurse of egvwants iz that there iz no extra burden
of parking ¢h the other ne-ghbors

Now, this parking plan has only bkeen in
place two months, and s¢ there may have hesn some siray
cars in front of other homes before that. But that is
what is the norm now.

¥our Honor, 1 would 1ike to call Rabbi Rich
at thiz time.

[Witness swarn, )

YARKDV ({JORDANY RICH,
having been duly sworn, testified under ¢aih as follows:
DIRECT EXAMINATION

BY KHR. TANCABEL:

. Rabbl Rich, ¢an you state your name?

A My l1egal, English name is Jordan. Hy Hebrew
name that I go by 1s Yaakev, Y-A-A-K-0-%¥. Last name is
Rich.

i, Ang what 1z your employment?

A I'm employed by Cengregation Toras Chaim as the
Rabbi, spirifual leader.

Q. And now lang has the Congregatien bean in

Shawn R. Ganl, C3R 7314
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axistence?

AL Since about Hay 2007.

Q. How long has the Congregatien had its principal
activities within the Highlands of McKamy?

AL Within the Highlands of HWcKamy., we -- the
Congregation moved into my home February of 2011.

Q. Angd how long were those activities at your

home?

A For .. between two and a half, close to three
years.

. When did you move to -- your principal

agtivities to the 7103 Mumford Court wroperty?

L Host of our activities moved to tha 7103
Mumford address in Acgust of 2013,

Q. Are the activities that take place at 7103
Humford Court, are those the same activities that took
place at your homa?

AL Exactly the sama. Very 1ittle difference in
taerms of the activity.

Q. And 1n terms of the sige of the congregation
when you started in 2011, how does that compare to the
size of the congregation now?

Al The congregation has been very consistent over
those ysars. We serve Lhe people who live within the

Highlands af HcKamy, within walking dittance, and ihe
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s1ze of the congregation 15 really determined by the
people in the neighborhoed,

Q. And on non-Sabbath days, what are the events
that draw the mozt people te the Congregation?

A, on the nen-Sabbath days, we would have a
morning sarvice that beging at 6:40 a.m. We have a
study group that beging at & a.m. A study group
typically has iwo to three people. OFf the two to three
that are there, two of these people walk, one person
drives.

And then we have a prayer sarvice at 6:40,
as I mentioned. We have 10 to 1% people at that prayer
service. Five of those people walk and then the rest
will drive to tha synagogue.

Q. And in the afterncoh and evening?

AL In the evening., we have tha -- a coupie of
nights a week beginming at 7:15 p.om., we would have a
marriage class on Honday nights for men, a marriage
¢lass on Tugsday nights for the ladtes. And those
classes typically average Tive or six people.

Eight o'clock, we have a Talmud study
class, and Lhat averages two pecople, sometimes three on