No. D-1-GN-19-003072

FIRST LIBERTY INSTITUTE
Petitioner-Intervenor.

KEN PAXTON, § IN THE DISTRICT COURT OF
TEXAS ATTORNEY GENERAL, §
Petitioner, §
§
V. §
§
CITY OF SAN ANTONIO and §
ERIK WALSH, in his official §
capacity as City Manager of the § TRAVIS COUNTY, TEXAS
City of San Antonio, §
Respondents, §
§
V. §
§
§
§

200TH JUDICIAL DISTRICT

Original Petition in Intervention for Writ of Mandamus

Under Section 552.321(a) of the Government Code

NOW COMES First Liberty Institute, Intervenor, to file this Original Petition in
Intervention for Writ of Mandamus under the Texas Public Information Act (“PIA”), Chapter 552
of the Texas Government Code, against Respondents City of San Antonio and Erik Walsh, in his
official capacity as City Manager (collectively the “City”), and to allege as follows:

Discovery Control Plan

1. Intervenor intends to conduct discovery under Level 2 of Texas Rule of Civil
Procedure 190.3 and affirmatively pleads that this case is not governed by the expedited actions
process in Texas Rule of Civil Procedure 169 because the relief sought includes non-monetary

injunctive relief.
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Parties

2. Intervenor First Liberty Institute (“First Liberty” or “Intervenor”) is a nonprofit law
firm dedicated exclusively to defending religious liberty for all Americans. First Liberty’s address
1s 2001 West Plano Parkway, Suite 1600, Plano, Texas 75075. First Liberty is “a requestor”
petitioning for a writ of mandamus pursuant to Tex. Gov’t Code § 552.321(a).

3. Petitioner is the Honorable Ken Paxton, Attorney General of the State of Texas
(“General Paxton” or “Petitioner””), who filed his Original Petition for Writ of Mandamus under
Section 552.321(a) of the Government Code. See Original Pet. for Writ of Mandamus Under
Section 552.321(a) of the Gov’t Code, Paxton v. City of San Antonio, No. D-1-GN-19-003072
(200th Dist. Ct., Travis County, Tex. filed Jun. 3, 2019). As General Paxton has already
appeared in these proceedings, he may be served through his attorney of record.

4. Respondent City of San Antonio is a home-rule municipality located within Bexar
County, Texas. San Antonio, Tex., Charter of the City of San Antonio, art. I, §§ 1, 3(1) (1951).

5. Respondent Erik Walsh is the City Manager for the City of San Antonio (the “City
Manager”) and must enforce all laws and ordinances, as well as supervise city administration and
control all other departments. Charter of the City of San Antonio at § 46(1), (3). As chief
administrative officer, the City Manager also presides as the officer for public information. /d.
§ 46(3); Tex. Gov’t Code § 552.201(a). In this role, the City Manager is required to promptly
disclose public information. Tex. Gov’t Code § 552.221(a).

6. As Respondents have appeared in these proceedings, they may be served through

their attorney of record.
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Jurisdiction and Venue

7. Intervenor joins this lawsuit pursuant to Texas Rule of Civil Procedure 60 and
Texas Government Code §§ 552.321(a), 552.325, seeking the release of certain public information
held by the city.

8. The Court has jurisdiction over this mandamus action under Texas Government
Code § 552.321(a). See Kallinen v. City of Houston, 462 S.W.3d 25 (Tex. 2015).

9. Venue for this petition in intervention is proper in Travis County because venue
was mandatory in Travis County for Petitioner’s Original Petition for Writ of Mandamus under
Section 552.321(a) of the Government Code. See Tex. Gov’t Code § 552.321(b); Thomas v.
Cornyn, 71 S.W.3d 473, 483—-84 (Tex. App.—Austin [3d Dist.] 2002, no pet.).

10. Intervenor could have filed this lawsuit in its own right. See Tex. Gov’t Code
§ 552.321. Intervention in the case will not complicate the issues in this case. It is a matter of right
and essential to protect Intervenor’s interests. See Guar. Fed. Sav. Bank v. Horseshoe Operating
Co., 793 S.W.3d 652, 657 (Tex. 1990).

Background

General Paxton’s Open Records Request

1. On April 11, 2019, General Paxton, through Assistant Attorney General Cleve W.
Doty, submitted a request pursuant to the PIA requesting that the City of San Antonio release the
following information:

e Communications between or among any city councilmember and other
councilmembers, city employees, and/or third parties concerning the
inclusion or exclusion of Chick-fil-A in the concessionaire contract for
the airport;

e C(Calendars of city councilmembers indicating meetings or phone calls
regarding the inclusion or exclusion of Chick-fil-A in the concessionaire
contract;

e Records of meetings between or among any city councilmember and
other city councilmembers, city employees, and/or third parties
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concerning the inclusion or exclusion of Chick-fil-A in the
concessionaire contract; and

e Communications and records of city employees concerning the
inclusion or exclusion of Chick-fil-A in the concessionaire contract.

See Paxton Pet. Ex. B. This request is the subject of the underlying mandamus action.
Correspondence relating to General Paxton’s open records request is attached to General Paxton’s
Original Petition for Writ of Mandamus. See Paxton Pet. Exs. B, C, D. Such correspondence is

incorporated by reference as if fully set out herein.

12. On April 24, 2019, Edward F. Guzman, Deputy City Attorney for the City of San
Antonio, submitted a letter to the Open Records Division of the Texas Attorney General’s Office
stating that the City sought to assert sixty-three (63) exceptions to disclosure in the PIA and
requesting a ruling. See Paxton Pet. Ex. C.

13. On May 2, 2019, the City submitted an additional letter presenting arguments in
support of only one PIA exception—the “litigation exception” set forth in Texas Government Code
§ 552.103. See Paxton Pet. Ex. D (citing Tex. Gov’t Code § 552.103(a)). In support of its
argument, the City stated that “it is reasonable to surmise that the Office of the Attorney General
is actively investigating the City of San Antonio in preparation for possible legal action related to
the information being requested.” See id.

14. In response, on June 3, 2019, General Paxton filed the underlying action—his
Original Petition for Writ of Mandamus under the Texas Public Information Act under Section

552.321(a) of the Government Code.
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First Liberty’s Open Records Request

15. On April 17, 2019, Intervenor submitted, through its General Counsel Hiram S.
Sasser, III, and by both U.S. Mail and electronic submission, a request pursuant to the PIA
requesting that the City of San Antonio release the following information:

e Any and all San Antonio City Council staff reports, recommendations,
comments, or assessments of any kind whatsoever relating to the
January 18, 2018 Request for Proposal for Food, Beverage, and Retail
Prime Concessionaire for San Antonio International Airport (RFP 18-
014).

e Any and all San Antonio City Council staff reports, recommendations,
comments, or assessments of any kind whatsoever relating to the
proposed San Antonio International Airport Food & Beverage Prime
Concession Agreement between the City of San Antonio and Paradies
Lagardére or relating to the proposed ordinance approving such
agreement, considered as Agenda Item 15 in the March 21, 2019 City
Council Meeting.

e Any and all communications, notes, or other documents of any kind
whatsoever, including but not limited to emails, text messages, notes,
statements, letters, reports, and comments, produced by the San Antonio
City Council, any San Antonio City Council member, the Mayor of San
Antonio, or any employee or staff member of the City Council, a City
Council member, or the mayor regarding or relating to the
aforementioned proposed ordinance considered as Agenda Item 15 in
the March 21, 2019 City Council Meeting.

e Any and all communications, notes, or other documents of any kind
whatsoever, including but not limited to emails, text messages, notes,
statements, letters, reports, and comments, produced since January 1,
2012 by the San Antonio City Council, any San Antonio City Council
member, the Mayor of San Antonio, or any employee or staff member
of the City Council, a City Council member, or the mayor regarding or
relating to Chick-fil-A.

A true and correct copy of the request is attached as Exhibit A.

16. On May 2, 2019, the City requested by electronic mail clarification of the records
request, and Intervenor responded by stating that Item 4 sought records since January 1, 2018,
rather than January 1, 2012. A true and correct copy of such request and response is attached as

Exhibit B.
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17. The City failed to disclose any documents responsive to Intervenor’s PIA request.

18. On May 15, 2019, the City submitted a “10-day” letter to the Open Records
Division of the Texas Attorney General’s Office stating that it sought to assert sixty-three (63)
statutory exemptions to disclosing public information under the PIA. A true and correct copy of
the “10-day” letter is attached as Exhibit C.

19. On May 23, 2019, the City submitted the statutorily required “15-day letter.” See
Tex. Gov’t Code § 552.301(e). That letter presented reasons relating only to one PIA exception—
the “litigation exception” set forth in Texas Government Code § 552.103. A true and correct copy
of the “15-day” letter is attached as Exhibit D.

20. On June 5, 2019, Intervenor submitted a letter pursuant to Texas Government Code
§ 552.304 responding in opposition to the City’s “15-day” letter. A true and correct copy of this
letter is attached as Exhibit E.

Intervention Is Necessary to Protect Intervenor’s Interests
21.  Petitioner and Intervenor requested substantially the same information from the

Respondents. See supra paras. 11, 15; Ex. A; Paxton Pet. Ex. B.

22. In both instances, the City withheld documents responsive to the PIA requests. See
supra paras. 13, 17, 19; Paxton Pet. paras. 34-39.

23. The letters the City sent to the Open Records Division of the Texas Attorney
General’s Office relating to General Paxton’s and First Liberty’s PIA requests are essentially
identical. On both occasions, the City initially claimed sixty-three (63) PIA exceptions before
arguing only the litigation exception in each “15-day” letter. The City’s arguments as to the
litigation exception’s applicability to each respective request were, likewise, essentially identical.

See supra paras. 13—14, 19-20; Exs. C, D; Paxton Pet. Exs. C, D.

Original Petition in Intervention
for Writ of Mandamus Page 6



24, The City’s “15-day” letter regarding Intervenor’s PIA request urged that its
submissions relating to Intervenor’s request be considered together with the City’s submissions
regarding General Paxton’s information request. See Ex. D at 2 (“Please note that the City of San
Antonio previously provided a brief regarding the same or similar information and documents
under a request submitted by Cleve Doty of the Texas Attorney General’s Office on May 3, 2019
under our record number W260203-041119. If possible, this brief and arguments should be
considered along with that submitted brief.”).

25. The City’s correspondence relating to the two requests occurred close in time. See
supra para. 12 (Apr. 24); para. 13 (May 2); para. 18 (May 15); para. 19 (May 23); see Exs. C, D;
Paxton Pet. Exs. C, D.

26. Under these circumstances, whether the information General Paxton requested is
subject to disclosure under the PIA and whether the information Intervenor requested is subject to
disclosure under the PIA present the same question. As a result, adjudicating General Paxton’s
petition will necessarily affect Intervenor’s interest in receiving the public information it requested.

The City May Not Withhold the Requested Information under Tex. Gov’t Code § 552.103

27. In response to Intervenor’s PIA request, the City attempted to invoke Texas
Government Code § 552.103, which states in pertinent part:

(a) Information is excepted from the requirements of Section 552.021 if it is

information relating to litigation of a civil or criminal nature to which the state or a

political subdivision is or may be a party or to which an officer or employee of the

state or a political subdivision, as a consequence of the person’s office or

employment, is or may be a party. . . .

(c) Information relating to litigation involving a governmental body or an officer

or employee of a governmental body is excepted from disclosure under

Subsection (a) only if the litigation is pending or reasonably anticipated on the

date that the requestor applies to the officer for public information for access to or
duplication of the information.
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Tex. Gov’t Code §§ 552.103(a), (¢); Exs. A, C, D; see also Tex. Att’y Gen. OR1986-452 (requiring
a governmental body to provide “concrete evidence showing that the claim that litigation may
ensue is more than mere conjecture”); Tex. Att’y Gen. OR1996-638; B.W.B. v. Eanes Indep. Sch.
Dist., No. 03-16-00710-CV, 2018 Tex. App. LEXIS 223, at *15 (Tex. App.—Austin [3d Dist.]
Jan. 10, 2018, no pet.) (“Litigation cannot be regarded as ‘reasonably anticipated’ unless there is
more than a ‘mere chance’ of it . . . .”) (quoting Tex. Att’y Gen. OR1986-452).

28. To Intervenor’s knowledge, no relevant litigation was pending as of the date of the
PIA request (or as of the present date).

29. To Intervenor’s knowledge, neither Intervenor nor General Paxton threatened
litigation against the City with respect to this matter.

30. To Intervenor’s knowledge, not even Chick-fil-A has expressed an intent to
challenge the City’s discriminatory actions in court.!

31.  As of the date of this filing, Intervenor does not represent Chick-fil-A or any other
client with respect to San Antonio’s discriminatory actions concerning its airport concession
contract.

32. The City did not cite any actual litigation, or even a threat of litigation, either by
Intervenor, General Paxton, or the federal government. See Ex. D. A mere investigation—without
any specific, expressed threat of litigation—does not support a reasonable anticipation of litigation

within the meaning of the litigation exception. See Tex. Gov’t Code § 552.103(c).

! See, e.g., Sam Dorman, FAA investigating religious discrimination complaints after airports exclude Chick-fil-a,
Fox NEws (May 24, 2019), https://www.foxnews.com/faith-values/faa-investigating-airports-amid-claims-it-

discriminated-against-chick-fil-a (quoting a Chick-fil-A representative’s statement that “Chick-fil-A is not involved
in this investigation. Recent coverage about our company continues to drive an inaccurate narrative about who we
are. We are a restaurant company focused on food and hospitality for all, and we have no social or political
stance.”) (last visited June 24, 2019).
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33. As General Paxton’s petition asserts, the City’s attempt to invoke the litigation
exception based merely on calls for an investigation, without any indication such investigation will
ever lead to litigation, would render virtually all public information requests subject to the
litigation exception. See Paxton Pet. at 6—7.

34, Moreover, regardless of the City’s speculation whether litigation might arise at
some future point, the City cannot inquire into a requestor’s motive or take their occupation into
account in responding to the request. See Tex. Gov’t Code §§ 552.222, 552.223; see, e.g., Tex.
Att’y Gen. OR1983-361.

35. The City’s actions to withhold the requested records do not comport with the
legislature’s intent that the PIA be construed broadly in favor of disclosure. See Tex. Gov’t Code
§ 552.001(b).

Count One: Mandamus

36. Intervenor repeats and realleges each of the preceding paragraphs as though set
forth fully herein.
37. Intervenor petitions for a writ of mandamus to compel Respondents to make public

information available to Intervenor as a requestor. Tex. Gov’t Code § 552.321. Intervenor is
entitled to mandamus because Respondents have refused to supply public information. /d.

38. The public has an interest in the information. As an organization devoted
exclusively to defending religious liberty for all Americans, First Liberty frequently educates the
public about instances of religious discrimination. The public in general, and the citizens of San
Antonio in particular, have a civic interest in knowing the extent to which elected officials and
government staff engage in religious discrimination while carrying out the City’s business.

39. The City refuses to supply public information by arguing against the PIA’s very

purpose—to enable citizens to participate fully in civic life by investigating their government’s
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behavior and holding it politically accountable for its actions. See Tex. Gov’t Code § 552.001
(“The people, in delegating authority, do not give their public servants the right to decide what is
good for the people to know and what is not good for them to know. The people insist on remaining
informed so that they may retain control over the instruments they have created.”).

40. Intervenor may bring a mandamus action regardless of whether an attorney
general’s opinion has been requested or issued. Thomas, 71 S.W.3d at 483; Kallinen, 462 S.W.3d
at 26.

41. The failure of the City and its Manager to release public information causes
irreparable harm to Intervenor for which there is no adequate remedy at law.

Claim for Attorneys’ Fees

42. Intervenor seeks recovery of all costs incurred and reasonable attorney’s fees,
pursuant to Tex. Gov’t Code § 552.323(a). Attorney’s fees are mandatory if Intervenor prevails on
the petition for a writ of mandamus.

Request for Disclosure

43. Intervenor requests that Respondents disclose, within fifty (50) days of the service

of this request, the information or material described in Tex. R. Civ. P. 194.3.

Conclusion and Prayer

44. Respondents’ refusal to release the requested documents violates the PIA.

45. Therefore, Intervenor respectfully requests that the Court summon Respondents to
show cause why a writ of mandamus should not be issued, and, after final hearing, to issue a writ
of mandamus compelling Respondents to make the information requested available to the
Intervenor.

46. Intervenor further asks that all costs of litigation, including costs and attorney’s
fees, be adjudged against Respondents.
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47. Intervenor prays for such other and further relief, in law or in equity, to which it

may be entitled.

Dated: July 9, 2019

Original Petition in Intervention
for Writ of Mandamus

Respectfully submitted,

HIRAM S. SASSER, III
General Counsel
State Bar No. 24039157

/s/ Lea E. Patterson
LEA E. PATTERSON
Counsel

State Bar No. 24102338

KEISHA T. RUSSELL
Counsel
State Bar No. 24110308

First Liberty Institute
2001 West Plano Parkway
Suite 1600

Plano, Texas 75075
Telephone: 972-941-4444

ATTORNEYS FOR PETITIONER-
INTERVENOR
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Certificate of Service

In accordance with Texas Rule of Civil Procedure 21, I hereby certify that the foregoing
was served upon Petitioner’s and Respondents’ attorneys in charge electronically through the
Court’s electronic filing manager.

Dated: July 9, 2019

Respectfully submitted,

/s/ Lea E. Patterson

LEA E. PATTERSON
Counsel

First Liberty Institute
2001 West Plano Parkway
Suite 1600

Plano, Texas 75075
Telephone: 972-941-4444

ATTORNEY FOR PETITIONER-
INTERVENOR




FIRST LIBERTY

April 17, 2019

Ms. Moraima McGraw

Senior Public Information Officer
Department of Government and Public Affairs
P.O. Box 839966

San Antonio, TX 78283

Sent via electronic submission and U.S. Mail

Re: Open Records Request
Dear Ms. McGraw:

First Liberty Institute is the nation’s largest law firm dedicated exclusively to
defending and restoring religious liberty for all Americans. Please direct all
communication on this matter to my attention.

Under the Texas Public Information Act, Tex. Gov’t Code Title 5, Chapter 552, First
Liberty requests the opportunity to inspect and obtain copies of public records. A list of
the requested records is included below. Please produce the requested records in an
electronic medium, if available. See Tex. Gov’t Code § 552.228(b).

As disclosure of the information requested is in the public interest of ensuring that
government entities respect the religious liberty of all Americans and abide by all relevant
nondiscrimination laws, First Liberty requests a waiver of any fees associated with this
public records request. See Tex. Gov’'t Code § 552.267.

Records Requested
First Liberty requests copies of the following public records:

e Any and all San Antonio City Council staff reports, recommendations, comments,
or assessments of any kind whatsoever relating to the January 18, 2018 Request
for Proposal for Food, Beverage, and Retail Prime Concessionaire for San Antonio
International Airport (RFP 18-014).

e Any and all San Antonio City Council staff reports, recommendations, comments,
or assessments of any kind whatsoever relating to the proposed San Antonio
International Airport Food & Beverage Prime Concession Agreement between the
City of San Antonio and Paradies Lagardere or relating to the proposed ordinance

2001 WEST PLANO PARKWAY. SUITE 1600 « PLANO, TX 75075 « PHONE: 972-941-4444 + FIRSTLIBERTY.ORG
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April 17, 2019

approving such agreement, considered as Agenda Item 15 in the March 21, 2019
City Council Meeting.

e Any and all communications, notes, or other documents of any kind whatsoever,
including but not limited to emails, text messages, notes, statements, letters,
reports, and comments, produced by the San Antonio City Council, any San
Antonio City Council member, the Mayor of San Antonio, or any employee or staff
member of the City Council, a City Council member, or the mayor regarding or
relating to the aforementioned proposed ordinance considered as Agenda Item 15
in the March 21, 2019 City Council Meeting.

e Any and all communications, notes, or other documents of any kind whatsoever,
including but not limited to emails, text messages, notes, statements, letters,
reports, and comments, produced since January 1, 2012 by the San Antonio City
Council, any San Antonio City Council member, the Mayor of San Antonio, or any
employee or staff member of the City Council, a City Council member, or the mayor
regarding or relating to Chick-fil-A.

Conclusion

The Texas Public Information Act requires that you promptly produce the
requested records, within a reasonable time and without delay unless, within ten days,
you have sought the Attorney General’s opinion. See Tex. Gov't Code § 552.221(a); id.

§ 552.301(a), (d).

If you deny any of this request, please cite each specific exemption you are invoking
to justify the refusal to release the information. If you have any questions or need any

additional informa’cionl Fou can reach me by telephone at 972-941-4444 or by email at

Sincerely,

A L~

Hiram S. Sasser, I11
General Counsel
First Liberty Institute

www.FIRSTLIBERTY.org
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Monday, July 1, 2019 at 2:25:52 PM Central Daylight Time

Subject: Open Records Request :: W260956-041719
Date: Tuesday, April 30, 2019 at 16:24:26 Central Daylight Time
From: City of San Antonio - Open Government

--- Please respond above this line ---

04/30/2019

Via EMail
Hiram Sasser

RE: Response to Public Information Request
COSA ORR No: W260956-041719

Dear Hiram Sasser:

The City received a public information request from you on 4/17/2019. Your request mentioned Mayor and
City Council Records - » Any and all San Antonio City Council staff reports, recommendations, comments, or
assessments of any kind whatsoever relating to the January 18, 2018 Request for Proposal for Food,
Beverage, and Retail Prime Concessionaire for San Antonio International Airport (RFP 18-014).

¢ Any and all San Antonio City Council staff reports, recommendations, comments, or assessments of any
kind whatsoever relating to the proposed San Antonio International Airport Food & Beverage Prime
Concession Agreement between the City of San Antonio and Paradies Lagardere or relating to the proposed
ordinance approving such agreement, considered as Agenda Item 15 in the March 21, 2019 City Council
Meeting.

e Any and all communications, notes, or other documents of any kind whatsoever, including but not limited
to emails, text messages, notes, statements, letters, reports, and comments, produced by the San Antonio
City Council, any San Antonio City Council member, the Mayor of San Antonio, or any employee or staff
member of the City Council, a City Council member, or the mayor regarding or relating to the
aforementioned proposed ordinance considered as Agenda Item 15 in the March 21, 2019 City Council
Meeting.

¢ Any and all communications, notes, or other documents of any kind whatsoever, including but not limited
to emails, text messages, notes, statements, letters, reports, and comments, produced since January 1,
2012 by the San Antonio City Council, any San Antonio City Council member, the Mayor of San Antonio, or
any employee or staff member of the City Council, a City Council member, or the mayor regarding or
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relating to Chick-fil-A.
*The letter attached below will also be sent via U.S. mail.

This letter is to clarify what information that you are seeking from the City. In item 4 you indicate you want
records from January 1, 2012. Did you mean January 1, 2018, since that's when the RFP was created.

If you would like for the City to proceed with your public information request, please respond in writing to
the City by replying to this email within sixty-one (61) days from 04/30/2019. Otherwise, the City will
consider your request withdrawn. Please note, the ten (10) business days to provide a response to your
request will restart upon receipt of your clarification.

Sincerely,

Chris Callanen
City Council
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Monday, July 1, 2019 at 2:27:51 PM Central Daylight Time

Subject: Re: Open Records Request :: W260956-041719

Date: Thursday, May 2, 2019 at 10:05:39 Central Daylight Time
From: _

To: City of San Antonio - Open Government

Attachments: image001.png

Hello,

In response to your clarification request to item 4 below, we would like records since January 1,2018.

Thank you,

Greg Horne
Legal Assistant

FIRST LIBERTY

First Liberty Institute
Restoring Religious Liberty for All Americans

0. 972-941-4444

2001 W Plano Pkwy
Suite 1600

Plano, TX 75075
FirstLiberty.org

CONFIDENTIALITY NOTICE:

This electronic mail message and any accompanying documents contain information belonging to the sender which is confidential and
legally privileged. This information is intended only for the use of the individual or entity to whom it was sent as indicated above. If you
are not the intended recipient, any disclosure, copying, distribution, or action taken in reliance on the contents of the information
contained in this electronic mail message is strictly prohibited. If you have received this message in error, please delete it immediately,
and call (972-941-4444) to advise me that you received it. Thank you. PRIVILEGED AND CONFIDENTIAL - ATTORNEY CLIENT
COMMUNICATION/ATTORNEY WORK PRODUCT

From: City of San Antonio - Open Government _>

Date: Tuesday, April 30, 2019 at 16:24
Subject: Open Records Request :: W260956-041719

Hello,

In response to your clarification request to item 4 below, we would like records since January 1, 2018.

--- Please respond above this line ---

*
(3
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04/30/2019

Via EMail
Hiram Sasser

RE: Response to Public Information Request

COSA ORR No: W260956-041719

Dear Hiram Sasser:

The City received a public information request from you on 4/17/2019. Your request mentioned
Mayor and City Council Records - e Any and all San Antonio City Council staff reports,
recommendations, comments, or assessments of any kind whatsoever relating to the January 18,
2018 Request for Proposal for Food, Beverage, and Retail Prime Concessionaire for San Antonio
International Airport (RFP 18-014).

¢ Any and all San Antonio City Council staff reports, recommendations, comments, or assessments
of any kind whatsoever relating to the proposed San Antonio International Airport Food & Beverage
Prime Concession Agreement between the City of San Antonio and Paradies Lagardére or relating to
the proposed ordinance approving such agreement, considered as Agenda Item 15 in the March 21,
2019 City Council Meeting.

¢ Any and all communications, notes, or other documents of any kind whatsoever, including but not
limited to emails, text messages, notes, statements, letters, reports, and comments, produced by
the San Antonio City Council, any San Antonio City Council member, the Mayor of San Antonio, or
any employee or staff member of the City Council, a City Council member, or the mayor regarding or
relating to the aforementioned proposed ordinance considered as Agenda Item 15 in the March 21,
2019 City Council Meeting.

¢ Any and all communications, notes, or other documents of any kind whatsoever, including but not
limited to emails, text messages, notes, statements, letters, reports, and comments, produced since
January 1, 2012 by the San Antonio City Council, any San Antonio City Council member, the Mayor
of San Antonio, or any employee or staff member of the City Council, a City Council member, or the
mayor regarding or relating to Chick-fil-A.

*The letter attached below will also be sent via U.S. mail.
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This letter is to clarify what information that you are seeking from the City. In item 4 you indicate
you want records from January 1, 2012. Did you mean January 1, 2018, since that's when the RFP
was created.

If you would like for the City to proceed with your public information request, please respond in
writing to the City by replying to this email within sixty-one (61) days from 04/30/2019. Otherwise,
the City will consider your request withdrawn. Please note, the ten (10) business days to provide a
response to your request will restart upon receipt of your clarification.

Sincerely,

Chris Callanen
City Council
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CITY OF SAN ANTONIO

QFFICE OF THE CITY ATTORNEY City of San Antonio | Office of the City Attorney
Edward F. Guzman, Deputy City Attorney P.Q. Box 839966
PHONE: (210) 207-8940 / FAX: (210} 207-4004 San Antonio, Texas 78283

Delivery Address

May 15, 2019

Via First Class Mail
Open Records Division
Office of the Attorney General
P.O. Box 12548
Austin, Texas 78711-2548

Re:  Request for Ruling
Requestor: Hiram Sasser
Organization: City of San Antonio
Date request received: April 17,2019
COSA File No.: W260956-041719

Dear Assistant Attorney General:

On April 17, 2019, the City of San Antonio received a public information request from Hiram
Sasser. A copy of that request is attached to this letter as Attachment I.

On April 30, 2019, the City of San Antonio requested clarification regarding Hiram Sasser’s
request and received clarification on May 2, 2019. A copy of the clarification request and a
copy of the clarification response are attached as Attachment II-A and II-B, respectively.

Under Texas Government Code §552.301, a governmental body must submit a request for a
ruling from the Office of the Attorney General to obtain authority to withhold documents from
disclosure under the exceptions listed in Subchapter C, §552.101 - .158. The request for ruling
must be submitted to the Texas Attorney General’s Office within 10 business days after receipt
of the request.

As noted, the City of San Antonio received Hiram Sasser’s public information request on April
17, 2019. The City of San Antonio requested clarification and received clarification on May 2,
2019. Therefore, the request was assigned a receipt date of May 2, 2019. Accordingly, the
tenth business day for this request is May 16, 2019; and the fifteenth business day is May 23,
2019.

Re: Open Records Request from Hiram Sasser
COSA File No. W260956-041719
Page 1 of 2
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The City of San Antonio seeks to withhold some of the requested records pursuant to the
following sections of Chapter 552 of the Texas Government Code: 552.101, 552.102, 552.103,
552.104, 552.105, 552.106, 552.107, 552.108, 552.1081, 552.1085, 552.109, 552.110, 552.111,
552.112, 552.113, 552.114, 552.115, 552.116, 552.117, 552.1175, 552.1176, 552.118, 552.119,
552.120, 552.121, 552.122, 552.123, 552.1235, 552.124, 552.125, 552.126, 552.127, 552.128,
552.129, 552.130, 552.131, 552.132, 552.1325, 552.133, 552.134, 552.135, 552.136, 552.137,
552.138, 552.139, 552.140, 552.141, 552.142, 552.1425, 552.143, 552.144, 552.145, 552.146,
552.147, 552.148, 552.149, 552.150, 552.151, 552.152, 552.153, 552.154, 552.155, and
552.158.

Any other applicable section within §552.101 through §552.158.

Further under Texas Government Code §552.301, within 15 business days of the receipt of the
public information request, the City must submit 1) a copy of the request; 2) arguments and
law in support of the exceptions claimed; 3) a copy of the records at issue, labeled with
exceptions claimed under the Act and all other documents and materials to make a timely
request for an Attorney General decision.

By the 15" business day after receipt of this request, the City will provide an additional letter
discussing the nature of the requested document and the application of the exceptions. The City
will also send a copy of this letter to the requestor pursuant to the notice requirement of Texas
Government Code §552.301.

Sincerely

ward F. Gugan
Deputy City Attorney
City of San Antonio

Enclosures:

AttachmentI — Copy of Request

Attachment II-A — Copy of Request for Clarification
Attachment II-B — Copy of Clarification Response

cc: Via E-Mail (w/o enclosures)
Hiram Sasser

Re: Open Records Request from Hiram Sasser
COSA File No. W260956-041719
Page2of 2
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S Sy

CITY OF SAN ANTORNIO

QFFICE OF THE CITY ATTORNEY Dalivery Address

Edward F. Guzman, Deputy City Attorney P.Q. Box 832066

TEL NQ (210) 207-5940 « FAX NO 207-4004 San Antona, Texas 75283
May 23, 2019

Open Records Division

Office of the Altorney General Via First Class Mail
P.O. Box 12548

Austin, Texas 78711-2548

Re:  Request for Ruling
Requestor:  Hiram Sasser
Organization: City of San Antonio
Dalte request received: April 17, 2019
COSA File No.: W260956-041719

Dear Assistant Attorney General:

On April 17, 2019, the City of San Antonio received a public information request from Hiram Sasser of

the First Liberty Institute for the following information:

Description: » Any and all San Antonio City Council stafl reports, recommendations, comments, OF assessments

of any kind whatsoever relating to the Junuary 18, 2018 Request for Proposal for Food, Beverage, and Retail
Prime Concessionaire for San Antonio International Airport (RFP 18-014).

* Any and all San Antonio City Council stalf reports, recommendations, comments, or assessments of any kind
whatseever relating to the proposed San Antonio International Airport Food & Beverage Prime Concession
Agreement between the City of San Antonio and Paradies Lagardere or relating to the proposed ordinance
approving such agreement, considered as Agenda liem $5 in the March 21, 2019 City Council Meeting,

* Any and all communications, notes, or other documents of any kind whatsoever, including but not limited to
eranls, lex1 messages, notes, statements, letters, reports, and comments, produced by the San Antonio Cisy
Council, any San Antonio Cily Council member, the Mayor of San Antonio, or any employee or stalf member
of the City Council, a City Council member, or the mayor regarding or relating to the aforementioned proposcd
ordinance considered as Agenda Hem (5 in the March 21, 2019 City Council Meeting.

* Any and alt communications, noles, or other documents of any kind whatsoever, including but not limited 1o
emails, text messages, notes, stalements, leuters, reports, and comments, praduced since January 1, 2012 by the
San Antonio City Council, any San Antonio City Council member, the Mayor of San Antonio, or any employee
or stafl member of the City Council, a City Council member, or the mayor regarding or relating to Chick-lil-A.

Re: Open Records Request from Hiram Sasser
COSA File No.W2&0939-041719
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A copy of that request is attached to this letter as Attachment L.

On April 30, 2019, the City of San Antonio requested clarification regarding Hiram Sasser’s request and
received clarification on May 2, 2019. Copies of the clarification request and response are attached as
Altachment II-A and II-B, respectively.

Under Texas Government Code § 552.301, a governmental body must submit a request for a ruling from
the Office of the Attorney General to obtain authority to withhold documents from disclosure under the
exceptions listed in Subchapter C, § 552.101 - .158. The request for ruling must be submitted to the Texas
Altorney General's Office within 10 business days after receipt of the request.

As noted, the City of San Antonio received Hiram Sasser’s public information request on April 17, 2019,
The City of San Antonio requested clarification and received clarification on May 2, 2019. Therefore, the
request was assigned a receipt date of May 2, 2019. Accordingty, the tenth business day for this request is
May 16, 2019, and the fifteenth business day is May 23, 2019.

The City submitted a “10-day” lelter to your office by U.S. Mail on May 16, 2019 and provided a
copy of that letter to the requestor as well (Attachment ITI). This letter serves as the City's *15-

day" letter to your office.

The City of San Antonio will be releasing responsive documents that are available to the public, or
have been released through some other forum, to the requesior. Hawever, the City seeks to
withhold certain records pursuant to section 552.103 “Litigation or Settlement Negotiations
Involving the State or a Political Subdivision™ pursuant to the Texas Public Information Act.

In accordance with Section 552.301(e)(1)(D) & (2), the City is submitting representative samples of
the specific information requested, which the City seeks to withhold, and arguments supporting the
asserted exceptions. (Attachment IV - Copy of Records Submitied for AG Review)

Please note that the City of San Antonio previously provided a brief regarding the same or
similar information and documents under a request submitted by Cleve Doty of the Texas
Attorney General’s Office on May 3, 2019 under our record number W260203-041119. If
possible, this brief and arguments should be considered along with that submitted brief.

I. Factual Background

On March 21, 2019, the San Antonio City Council considered an item on its publicly posted agenda
regarding a proposal submitted by Paradies Lagadere (Paradies) for a concession contract for the
San Antonio International Airport. The proposal included a Chick-fil-A fast food concept as part of
the overall package. After an open and transparent deliberation and vote regarding the award of the
concession contract, the City Council determined that the contract should be awarded to Paradies,
but directed staff to work with Paradies to replace the Chick-fil-A concept within the proposal with
some other comparable concept suitable for the designated category. A recording of the meeting

can be viewed at: hitps://sunantoniotx.new.swagit.com/videos/26748

Re: Open Records Request from Hirom Sasser
COSA File No. W260959-041719
Page 2 of §
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On March 28, 2019, Attorney General Ken Paxton issued a press release (Attachment FB-1) that
staled he sent a letter to the Mayor and City Council advising them that “he is opening an
investigation surrounding the city’s decision to exclude Chick-fil-A from a concession contract”
and that he also submitted a second letter to the Secretary for the U.S. Department of Transportation
requesting that they also “open an investigation™ inlo the same matler. The referenced letters 1o the
Mayor and Council, and the Department of Transportation are attached respectively as
Attachments FB-2 and FFB-3.

On March 28, 2019, Hiram Sasser, General Counsel! for the First Liberty Institute, and the requestor
in this instance, submitted a similar letter to the Secretary for the Department of Transportation also
requesting an investigation and a suspension of federal grants o the City of San Antonio
{Attachment FB-4).

On Aprit 11, 2019, Altorney General Paxton issued another press release stating that his office had
sent a second letter to the Mayor and City Council as an “open records request for documents
related to the Office of the Attorney General's investigation of the Cily's decision to exclude Chick-
lil-A from the San Anionio international Airport” (Attachment FB-5). The letter referenced within
the April || press release requesting records has been attached as Attachment FB-6.

On April 17, 2019 the Cily reccived a request for information from Mr. Sasser refated to the
Paradies concession contract (see Attachment I).

II. Argument Against Release
Litigation Exception (Section 552.103, Texas Public Information Act)

The Public Information Act Scction 552.103, Litigation or Settlement Negotiations Involving the
State or a Political Subdivision, provides that:

(a) Information is excepted from the requirements of Section 552.021 if it is information
relating to litigation of a civil or criminal nature 1o which the state or a political
subdivision is or may be a party or to which an officer or employee of the state or a
political subdivision, as a consequence of the person's office or employment, is or may
be a party.,

(b) For purposes of this section, the state or a political subdivision is considered to be a
party to litigation of a criminal nature until the applicable statute of limitations has
expired or until the defendant has exhausted all appellate and postconviction remedies in
slate and federal court.

{¢) Information relating to litigation involving a governmental body or an officer or
employee of a governmental body is excepted from disclosure under Subsection (a) only
if the litigation is pending or reasonably anticipated on the date that the requester applies
to the officer for public information for access to or duplication of the information.

Re: Open Records Request from Hiram Sasser
COSA File No. W260959-041719
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Therefore, for the City to prevail under this exception, it must clearly establish that 1) litigation
involving the City is pending or reasonably anticipated and 2) the information must relate to that
litigation. What constitutes “pending or reasonably anticipated litigation” is made on a case-by-case
basis. The following information supports the City's contention of “pending or reasonably
anticipated” litigation involving the publicly announced investigation of the City of San Antonio by
the Office of the Attorney General:

* The Office of the Auorney General has issued two press releases clearly stating that the
office is investigating the City’s decision to exclude Chick-fil-A from the San Antonio
International Airport (please see Attachments FB-1 and FB-5).

e The Office of the Attorney General has submitted two letters to the Mayor and City Council
for the City of San Antonio that clearly state that the office is investigating the City's
decision to exclude Chick-fil-A from the San Antonio International Airport (please see
Attachment FB-2 and Attachment FB-6).

 The Office of the Auorney General has actively encouraged a federal department to open its
own investigation into the same malter being addressed by the current request for
information (please see Attachment FB-3).

* The requestor has submitted a letter 1o the Department of Transportation asserting similar
claims and a call for an investigation (please see Attachment FB-4), creating an impression
that it is aligned with the litigation interests of the State of Texas.

Bascd on the above, it is reasonable 1o surmise that the Office of the Attorney General is actively
investigating the City of San Antonio in preparation for possible legal action rclated to the
information being requested. Allowing other entities to use of the Texas Public Information Act as
a means for collecting information when litigation is anticipated provides an opportunity for release
and disclosure of information that is sought by the prospective litigant from the third-party
requestor. Mr. Sasser’s submission of a letter 1o the Secretary of the Department of Transportation
also creates an impression that his organization would be a willing conduit to provide information to
potential liligants outside of an appropriate discovery process. This undermines the litigation
process and robs a government entity of ils legal protections and reciprocal discovery afforded
under state law.

Based on the above, all material requested by the subject open records request as evidenced by the
representative samples submitied under Attachment IV should be excepled from release.

Re: Open Records Request from Hiram Sasser
COSA File No. W260059-041719
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III. Summary

The City is seeking the Attorney General’s concurrence that the requested information must not be
released to the requestor. The City asserts thal the requested information is excepted from release in
accordance with Texas Public Information Act, Section 552.103 (Litigation exception).

Sincerely, [

dward F. Guz
Deputy City Attorney
City of San Antonio

cc: Hiram Sasser

w/ Attachments I - HI,
and Attachments FB-1-6

Re: Open Records Request from Hiram Sasser
COSA File No. W260959-041719
Page 5 of 5
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" Clty of San Antonio

Reference Number: W2609856-041719

Date Submitted: 4/17/2019 8:54:54 AM
Request Submitted via: Online FOIA Submission
10th day deadline: 5/16/2019 §:00:00 AM

Requestor:
Hiram Sasser

Information Requested: Mayor and City Council Records

Describe the document(s) you nre requesting: * Any and all San Anionio City Council staff
reports, recommendations, comments, or assessments of any kind whatsoever relating to the
January 18, 2018 Request for Proposal for Food, Beverage, and Retail Prime Concessionaire for
San Antonio International Airport (RFP 18-014). » Any and all San Antonio City Council staff
reports, recommendations, comments, or assessments of any kind whatsoever relating to the
proposed San Antonia International Airport Food & Beverage Prime Concession Agreement
between the City of San Antonio and Paradies Lagardére or relating to the proposed ordinance
approving such agreemenl, considered as Agenda ltem 15 in the March 21, 2019 City Council
Meeting. = Any and all communications, noles, or other documents of any kind whatsoever,
including but not limited to emails, text messages, notes, statements, letters, reports, and
comments, produced by the San Antonio City Council, any San Antonio City Council member,
the Mayor of San Antonio, or any employee or staff member of the City Council, a City Council
member, or the mayor regarding or relating to the aforementioned proposed ordinance
considered as Agenda Item 15 in the March 21, 2019 City Council Meeting. * Any and all
communications, notes, or other documents of any kind whatsoever, including but not limijied 1o
emails, text messages, notes, statements, letters, reports, and comments, produced since J anuary
1, 2012 by the San Antonio City Council, any San Antonio City Council member, the Mayor of
San Antonio, or any employee or staff member of the City Council, a City Council member, or
the mayor regarding or relating to Chick-fil-A. *The letter attached below will also be sent via

U.S. mail
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On 4/30/2015 4:24:25 PM, Jennifer Young wrote to Hiram Sasser _

Subject: Open Records Reguest :: W250956-041719

City of San Antonio

D4/30/2019

]
Hiram Sasser

RE: Response to Publle Information Request
COSA ORR No: W260956-041719

Dear Hiram Sasser;

The City received a public informatian request from you on 4/17/2619, Your request mentioned Mayor and City Councll
Recards - « Any and all San Antonio City Council staf reparts, recommendations, comments, or assessments of any kind
whatsoever relating to the January 18, 2018 Request for Propesal for Food, Beverage, and Retall Prime Concessionalre for

San Antonlo International Alrport (RFP 18-014),

» Any and all 53an Antonlo City Coundl) staff reports, recommendations, comments, or assessments of any kind whatsoever
refating to the propesad San Antonlo Internationat Alrpart Food & Beverage Prime Concession Agreement betwesn the City
of San Antonlo and Paradles Lagardére or relating to the propoesad ordinance approving such agreement, considered as
Agenda Item 15 In the March 21, 2019 City Councl Meet!ng.

» Any and alt communications, notes, or other documents of any Kind whatsoever, including But ot limited to emails, text
messages, notes, statements, letters, reports, and comments, produced by the San Antonlo City Councll, any San Antonio
City Council member, the Mayor of San Antonio, o 2ny employee or staff member of the City Caouncl, a City Council
member, or the mayor regarding or relating to the aforementioned proposed ordinance cansidered as Agenda Itam 15 In

the March 21, 2019 City Councl Meeting.

= Any and &l communications, notes, or other documents of any kind whatsoever, Including but not kmited to emalls, text
messages, notes, statements, letters, reperts, and comments, produced since January 1, 2012 by the San Antonio Gty
Coundll, any San Antonlo City Councl! member, the Mayor of San Antonio, or any amployee o stalf member of the City
Council, a City Council member, or the mayor regarding or relating to Chick-fil-A.

*The letter attached below will also be sent via U.S. mall,

This letter is to dlarify what Information that you are seeking from the City. In Item 4 you indicate you want records from
January 1, 2012, Did you mean January 1, 2018, since that’s when the RFP was created,

I you would lke for the City to proceed with your public information request, please respond In writing to the Caty by
replylng lo this emali within sixty-one (61) days from 64/30/2019, Otherwise, the City wiil consider your requast

withdrawn. Pleasa note, the ten (10) business days Lo provide a response to your request will restart upon recelpt of your
clarification.

Sincersly,

Chris Callanen
City Coundl

EXHIBIT D
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on 5/2/2019 10:21:51 A, Hiram Sasser ([ TTEGGR <~

Attachments: imaseGal.ong
TO: "City of San Antonlo - Opan Govemment™{sanantonlat«@mycusthelp.net]

Hello,
In response to your clarification request to item 4 belowi, we would #ke racords since January 1, 2018.

Thapk you,
Greg Home

Laial Asiistani

First Liberty Instituta
Restoring Refiglous Liberty for All Americans
0. 372-941 4444

2001 W Plana Pkwy
Suite 1600

Plano, TX 75075
Firstlibarty.org

CONFIDENTIALITY NOTICE:
This electronic mall massage and any accompanying documents contaln information belonging to the sender which [s

confidential and fegally privileged. This Information s Intended oaly for the use of the individual or entity to whom It was
sent as Indicated ahove, If you are not the Intended raciplent, any disclosure, copying, distribution, or action taken In
relianca on the contents of the information contalnad I this electranic mai message |5 strictly prohibited. If yau hava
received this massage In eror, please d2lets It Immediately, and call (572-941-4444) to advise me that you recaived it
Thank you. FRIVILEGED AND CONFIDENTIAL - ATTOANEY CLIENT COMMUNICATION/ATTORNEY WORK FRODUCT
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CITY OF SAN ANTONIO

OFFICE OF THE CITY ATTORNEY City of San Antonio | Offlce of the Clty Attorney
Edward F. Guzman, Deputy Clty Attorney P.D. Box 839586
PHONE: (210} 207-B94D / FAX (210) 207-4004 San Antonia, Texas 78283

Dellvery Address

May 15, 2010

Via First Class Mail
Open Records Division
Office of the Attomey General
P.O. Box 12548
Austin, Texas 78711-2548

Re:  Request for Ruling
Requestor: Hiram Sasser
Organization: City of San Antonio
Date request raceived: April 17, 2019
COSA File No.: W260956-041719

Dear Assistant Attorney General:

On April 17, 2019, the City of San Antonio received a public information request from Hiram
Sasser. A copy of that request is attached to this letter as Attachment I.

On April 30, 2019, the City of San Antonio requested clarification regarding Hiram Sasser's
request and received clarification on May 2, 2019. A copy of the clarification request and a
copy of the clarification response are attached as Attachment II-A and II-B, respectively.

Under Texas Government Code §552.301, a governmental body must submit a request for a
ruling from the Office of the Attorney General to obtain authority to withhold documents from
disclosure under the exceptions listed in Subchapter C, §552.101 - .158. The request for ruling
must be submitted to the Texas Attomney General’s Office within 10 business days after receipt
of the request.

As noled, the City of San Antonio received Hiram Sasser’s public information request on April
17, 2019, The City of San Antonio requested clarification and received clarification on May 2,
2019. Therefore, the request was assigned a receipt date of May 2, 2019. Accordingly, the
tenth business day for this request is May 16, 2019; and the fifteenth business day is May 23,
2019.

Re: Open Records Request from Hiram Sasser
COSA File No. W260956-041719
Poge 1 of 2
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The City of San Antonio seeks to withhold some of the requested records pursuant to the
following sections of Chapler 552 of the Texas Government Code: 552.101, 552.102, 552.103,
552,104, 552.105, 552.106, 552.107, 552.108, 552.1081, 552.1085, 552.109, 552.110, 552.111,
352,112, 552.113, 552.114, 552.115, 552116, 552.117, 552.1175, 552.1176, 552.1 18, 552.119,
552.120, 552.121, 552.122, 552.123, 552.1235, 552.124, 552.125, 552.126, 552.127, 552.128,
552.129, 552.130, 552.131, 552.132, 552.1325, 552.133, §52.134, 552.135, 552.136, 552.137,
552.138, 552.139, 552.140, 552.141, 552.142, 552.1425, 552.143, 552.144, 552.145, 552. 146,
552.147, 552.148, 552.149, 552.150, 552.151, 552.152, 552.153, 552,154, 552,155, and

552.158.
Any other applicable section within §552.101 through §552.158,

Further under Texas Government Code §552.301, within 15 business days of the receipt of the
public information request, the City must submit 1) a copy of the request; 2) arguments and
law in support of the exceptions claimed; 3) a copy of the records at issue, labeled with
exceptions cleimed under the Act and all other documents and materials to make a timely
request for an Attorney General decision.

By the 15™ business day afier receipt of this request, the City will provide an additional letter
discussing the nature of the requested document and the application of the exceptions, The City
will also send a copy of this letter to the requestor pursuant to the notice requirement of Texas
Govemnment Code §552.301,

Sincerely
ward F. Gugiian
Deputy City Attomey

City of San Antonio

Enclosures:

AttachmentI - Copy of Request

Attachment II-A - Copy of Request for Clarification
Attachment [I-B — Copy of Clarification Response

cc: Via E-Mail (w/o enclosures}
Hiram Sasser

Re: Open Records Request from Hiram Sasser
COSA File No. W260956-041719
Page 20l 2
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City of San Antonio

Reference Number; W260956-041719

Date Submitted: 4/17/2019 8:54:54 AM
Reguest Submitted via: Online FOIA Submission
10th day deadline: 5/16/2019 8:00:00 AM

Requestor:
Hiram Sasser

—

Information Requested: Mayor and City Council Records

Describe the document(s) you are requesting: * Any and all San Antonio City Council staff
reports, recommendations, comments, or assessments of any kind whatsoever relating to the
January 18, 2018 Request for Proposal for Food, Beverage, and Relail Prime Concessionaire for
San Antonio International Airport (RFP 18-014). » Any and all San Antonio City Council staff
reports, recommendations, comments, or assessments of any kind whatsoever relating to the
proposed San Antonio International Airport Food & Beverage Prime Concession Agreement
between the City of San Antonio and Paradies Lagardére or relating to the proposed ordinance
approving such agreement, considered as Agenda Item 15 in the March 21, 2019 City Council
Meeting. * Any and all communications, notes, or other documents of any kind whatscever,
including but not limited to emails, text messages, notes, statements, letters, reporis, and
comments, produced by the San Antonio City Council, any San Antonio City Council member,
the Mayor of San Anlonio, or any employee or staff member of the City Council, a City Council
member, or the mayor regarding or relaling to the aforementioned proposed ordinance
considered as Agenda Item 15 in the March 21, 2019 City Couacil Meeting. » Any and all
communications, notes, or other documenis of any kind whatsoever, including but not limited to
emails, text messages, notes, statements, letters, reports, and comments, produced since January
1, 2012 by the San Antonio City Council, any San Antonio City Council member, the Mayor of
San Antonio, or any employze or staff member of the City Council, a City Council member, or
the mayor regarding or relating to Chick-fil-A. *The letter attached below will also be sent via

U.S. mail
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On 4/30/2019 4:24:25 PM, Jennlfer Young wrote to Hiram Sasser
Subject: Open Records Request :; W260556-041719

zé City of San Antonio

D4f30/2018

Via EMal
Hiram Sasser

RE: Response ta Public Information Request
COSA ORR No: W260956-041719

Dear Hiram Sasser:

The City received a public Information request from you on 4/17/2018. Your request mentioned Mayor and Gity Councll
Records - « Any and 2/} San Antonlo City Council staff reparts, recommendations, camments, or assessments of any kind
whatsoever relating to the January 18, 2018 Request for Prapesal for Food, Beverage, and Retall Prime Concessionaire for
San Antonio International Alrport (RFP 18-014),

» Any and all San Antonlo Gty Council staff reports, recommendations, comments, or assessments of any kind whatsoever
relating to the proposed San Antonio International Alrpert Food & Beverage Prime Concession Agreement between the City
af San Antonko and Paradies Lagardére or relating to the propesed ordinance approving such agreement, considered as
Agenda Item 15 In the March 21, 2019 City Councll Meeting.

» Any and all communications, notes, or other documents of any kind whatsoever, including but nat limited to emails, taxt
messages, notes, statements, letters, reports, and comments, produced by the San Antonie City Coungt, any San Antonlo
City Coundll member, the Mayor of San Antonio, or any employee or staff member of the City Coundl, a Gity Coundil
member, or the mayor regarding or refating to the aforementloned proposed ordinanca considered as Agenda Item 15 In
the March 21, 2019 CRy Councl Meseting.

» Any and all communications, notes, or other documents of any kind whatsoever, Including but not Bmited to emalis, text
messages, notas, statements, letters, reports, and comments, produced since January 1, 2012 by the San Antonlo City
Councl, any San Antonlo City Councll member, the Mayor of San Antonlo, or any employee or staff member of the City
Councll, a City Councll member, or the mayor regarding or refating to Chick-fi-A.

*The letter attached below will also be sent via U.S. mall,

This fetter Is to clasify what Information that you are sesking from the City. In item 4 you indicate you want records from
January 1, 2012. Did you mean January 1, 2018, since that’s when the RFP was created,

If you would like for the City to procesd with your public information request, please respond In writing to the City by
replying ta this emafl within sixty-one (61) days from 04/3072019, Otherwise, the City will consider your requast
wlthdrag;n Please note, the ten (10) business days to provide a response to your request will restart upan receipt of your
dlarification,

Sinceraly,

Chris Callanen
City Coundl
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on 5/2/2019 10:21:51 A%, Hiram SasserJ TGN -

Attachmenls; image0ol.pny

TO: "City of San Antenio - Open Govemment”[sanantonlotx@mycusthalp.nat)

Hello,

In response to your darification request to item 9 below, we would like records sice January 1, 2018.
Tharnk you,

Greg Home

ﬁal Assistant

First Liberty Institute
Restoring Reilglous Liberty for All Americans

2001 W Plano Pkwy
Suite 1600
Plano, TX 75075

Firstt Iberty.org

CONFIDENTIALITY NOTICE:

This electronkc mall message and any accompanying documents contaln Information belanging to the sander which Is
confidentfal and legally privilaged. This information Is intended only for the use of the Individual or entity to whom it was
sent as indicated above. If you are nat the intended reciplent, any disclosure, copying, distribution, or action taken In
reliance on the contents of the Information contalned In this electronic mall massage Is strictly prohibited. I you have
received this message in error, pleace delete It Immediately, and call (972-34 1-4444) to advise me that you received it.
Thank you, PRIVILEGED AND CONFIDENTIAL - ATTORNEY CLIENT COMMUNICATICGN/ATTORNEY WORK PRODUCT
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AG Paxton Opens Investi-
gation into San Antonio
Banning Chick-fil-A: Asks
Transportation Secretary
Chao to do Likewise

SHARE THIS:

Arorney General Ken Paxron today s2nta lerter (o the mayvoer and counc
Members for the Citv of San Anwnia, informing them he s opening an
mvestigation surrouncing tha cinv's decision o exclude Chick-til-3 from 2
concession conwraci that Oiey stalt recommencdad. By separaie lenter, he
alzo requested that Secretary Elaine Chao of the United States Dapartment
of Transportation open an investigation into the ciy of San Antonio's
potential violation of feceral lav and Transportation Depariment
regulations \when the city banned Cinick-fil-A from operating 2 restaurant
In the San Antonio inrernarional Airpost basad on the tompam's religious
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Mavor Ron Nirenberg
Nembers of the City Council
City of San Antonio

P.0O. Box 8399606

San Antonio, Teaas 78253

He:

ST

KEN PANTON

Discriminatory Treatment of Chick-fil-A inthe City’s Concessionaire

Contract for San Antonio International Airport

Prar Mayor Niveaborg end City Councilinembers:

Tl Constitutr’s protection of religious ety i3 somehow even better than Chich-hil-
A%s chicken, Unlortunately, Thave senious concerns it both are uinder assault at the San Antonin
pirport. Please see twe coclosed letter from iy oftice o Seeretary of Transportation Flaine Chao
rigilignting my conven g e the City ' recent action o ranove Chick-fi-A Froa dhe Gty s news
airport coneessionive conteact may viokie lederal Lav and applicable federal tegulations. You
should also note thai Fhove divected my oftice t open an investigation into whetier the City's
action violates Staee live, § s vhe Ciy wilbfully cooperate with my investigation into this matwer,

and wil abizie by relevans tederal and state e s e the tutire,

Very noly vours,

Ty
p

/,J' ;, "'f L?L"C,‘I"‘C'-/J
Y Lt # .

Ken Peaton
ATTORNEY GENERAL 0OF TEXAS

Enclosure

Post OFfze Box 12333, Awinn Tewes 73700.2548 » 0312 2a k21

e N2l res Jeoeral 2o
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KEN PAXTON

STTOENEY GENEEAL O 8 s

Narch 28, 2019

The Honorable Elzine Chao

Secretary of the U.S. Department of Transportation
1200 New Jersey Ave, SE

Washington, DC 20390

Re:  Potentinl Religious Diserimination by Grant Recipient City ot San Antonio

Pear Madam Secretary:

Prerite to request that the Deparement of Transportainm open an mvestizaton info San
Aninniv’s patential breach of federal law and vour agoner’s regulations prohibiting celizious

aiscumination by federol grant recipients.
I San Antonin’s Potential Diserimination Awainst Religious Liberty

Lasit veek, the San Antonio City Couneil v oted to discriminate agalist 2 popaly American
fast foud resteurant—Chick-fil-A — becavse of that organization's religious beliefs. The Council
wds i the process of approving a concessionzire agreemeni vith Paradies Legadere (Paredies) to
tun concession facilities i the San Autonio gitpoct. The Patadics proposal included a icense that
would bring Chick-fil-A o the airpore.” That proposal scoved 93.80 on o 100-point seale, while the

iext bzt proposal seored @ mere 73.40.°

When the Council moved 1o adopt the staff recommendution to agree o the Paradies
contrect, a Council member instead moved to exelude and replace Chick-fil-A. " His rationale was
that Chick-fil-A has o “legacy of anti-LGET behavior.”! He continued: “Pernaps the {San
Antoaiv] Office of Equity and Inclusion should be involved in the vetting of economic deals to

P Sm Antonin Lewslition bile tegarding Conwession Agreemens with Paradies, Mar I, 2y, e
aiteeom/LeztshationDern! HpvID=5333304 GLID=EAFACDCC.COTS .10
original chicken sanda iz,

Ltens:: fazpantupalesi 1
SCRC-9A03] 233051 8wl esta] (- Chich-fil-Y, which calls itself the home of the
will bring their nationat brand to San Antonis International. ).

* San Aneono Legistation ile Regarding Concession Agreemint with Peradies, Final Svore Matriy, Mar, s
2019, o bups/fsangyipiolediir comViz sshiI sl 41070, 3018 GLID 071 COIDAC-BLs.
ACI3-3303E81231C4,

# Vate Shps 2t 46, San Antoni Cicr  Council  Meeting,  Mar. 21, 019,
kews.//samsatoniy e aneom/ Vv s M= M ID=0713733GL [D=C3EECE4-2EAS- 43R 1.3 5-
S1C9A3I213L.

“ City Council A Sessian Vidzo, Mar, 21, 2019, 21 5:33:23, ¢
btrpat//sanantorinn new.swazit.com fvidens /26743,

Post OFreze Boy P23250 Vustin, Toxas T3000-2825 o [ S P ] |

PR NIty el oo
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The Hon. Elaine Chao
March 28, 2010
Page 2 of 3

ensuie they align with owr core values as 2 city. > The Council member whe seconded the motion
referred 1o Chick-fil-A as 2 “symbol of hate.”® This was despite testimony from Citv staff that, in
its contract, Peradies would include compliance wich San Antonio’s ordinance that prohibics
discrimination based on sexual orientation or gender identity.” The Council voted 6-4 with one
abstention for the notion to have staff work toward substituting Chick-fil-A in the Paradies
agreement.’ Ironically, the City's eftorts to be “inclusive” resulted in the excluston of Chick-Ai-A

based on its religious beliefs.

iI, Federal Law and Agency Regulations Prohibiting Discrimination Against
Religious Beliefs

‘The City's decision 1o specifically exclude Chick-51-A from a government program based
on the sincerelv-held religious beliefs of s leadeiship raises serious constirutional questions. As
you aie no doubt aware, the Supremae Court has alfivmed that the Free Exercise Clause protects
individuals oad organizations of faich wlike. Soe Rurwefl 1, faohy Lty Stares, I, 573 U.S. 682
{2014). 'T'ne Court has also found that exclusion of an entity from participating in a aeneraliv-
availible government benefit or program will vislate the Dice Fxerclse Clause in most
circwnstinees. Ste Thindty Lichoran Chusey of Coltondi, fre s, Coancer, 137 S, Cr. 20172 (2017). In
sddition, the Supreme Court hus soundly rebuked state actors for actions hased o animosity o
religions belie! similar to those in question hese, See Masieipioce Colestap, Ltd v Col, Civdd Righes
Crimn’n. 135 S, Co 1719 (2018).

In zddition to potential vinlations of the First Amendment, i seems likely the City of San
Antonia’s gppirent discomination against Chick-Hl-A violates vavious federal statutes and
regulations w0 which the City is subject o5 a recipient of Deparament of Transportation grant
funds.” Numcrous relevant federal statutes and regulations prohibit federal grant recipicats from
engaging in discrimination based on “creed.” Sy, g, 9 US.C S 4712314 CFR §152.400; 14
C.ILR. § 405, Because the statute end regulations do not give any special meaning to the term
“ereed,” the common meaning of the word applies, which is “x briet authoritative formula of
religious belief. ™" Thus, the federal policy is clearly intended w0 prevenr grane recipien:s from

discriminiing on the basis of sincerely-held religious beliefs,

PR 2305235
5&;
T at4iSE33, 45500
Vare  Shps ot 48, S Anoaio Ciy Coendl Meeting,  Moar,
nrps M st st Jecianar comt/Vics 2N MeMATD =07 1373 2GLUIDCIEEC G55 - 21 A5 458 oy

2014, it

‘3w g, Federat Aviation Adovinisteation, Press Reluase — U S, Depariment of 'ransportation Asnounces 5151.1
Million in Infrestrectur: Granes to 66 Alrpatts  in 35 Sures,  Sepr 7, 2017, ar
hiipa//v s v Buvos/nesingess Iztses/oevs stercBatnevsd 21155 {#nnounving 35.6 million grant e San
Artanio to £p2ir 2n 2irport t2xiv ay)

“ Webster's Dictionary (Last visiced Mar, 25, 2019), a2 hewps: /ey L1 m e st comAdictinnan /

L1
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The Hon. Elzine Chao
AMarch 28, 2019
Page 3 of 3

Thete is no evidence indicating that Chik-fil-A has ever maintained any policy or pracrice
of discriminating against any group of people, and the City offered no such evidence as the hasis of
its zetion. [ndeed, shortly after the City’s decision was announced, 2 member of the City Council
who dissented from the City's decision openly apologized to the Chairman of Chick-fil-A, noting
that the restavrant *emplovs znd serves everyone, without prejudice, discrimination or hate, 1
Fuethermare, Chick-Fil-A apparently agreed in the present instance to abide by all applicable
nondiscrimination rules iimposed by the contract with the City. Nonetheless, the comments of the

Council members made clear Chick-fil-A would be excluded based solely on its owners’ religious

heliefs.

‘Thank vou for your consideration this request to apen an investigation of potential religious

discrimination by a grantee,

Vers uuly vours,

//—7./

."' /
Een Paxton
ATTORNEY GLNERAL OF Tryas

ca: Mavor Ron Nirenbeg
Membees of the Sen Antonio Cizy Council

" Lewer by Councilman Grez Brockhowse to Dan 1 Cathy, Mar. 26, 2019, ety

hitps: 7w v scnibd com/dogkineat/ 403151250 /Chi A-Fi-s-Letter=thom embod.
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FIRST HEH LIBERTY

March 28, 2019

The Hon. Elaine Chao

U.S. Department on Transportation
1200 New Jersey Ave, SE
Washington, DC 20590

Re: Request for Investigation of Religious Discrimination

Secretary Chao:

First Liberty Institute is the nation’s largest law firm dedicated exclusively to
defending and restoring religious liberty for all Americans.

I'write to request that the U.S. Department of Transportation open an investigation
into whether allegations of religious discrimination by members of the City Council of San
Antonio has caused the City of San Antonio to violate federal law protecting religious
liberty and to fail to comply with the assurances of nondiscrimination required as a

federal grant recipient.

Evidence of pervasive, intentional religious discrimination by members of
the City Council of San Antonio.

As you are likely aware, on March 21, 20109, the City Council of San Antonio voted
to approve a concessionaire agreement with Paradies Lagadére (“Paradies”) to operate
certain concession space in the San Antonio International Airport. The concessionaire
contract forms part of a larger expansion and renovation project in Terminal A.:
Paradies’s contract proposal included Chick-fil-A as one of the restaurants it would bring
to Terminal A.* Paradies’s contract proposal received the highest recommendation,
receiving 95.80 out of a possible 100 points (over 20 points more than the runner-up).3
The City Council moved to follow the staff recommendation and adopt the Paradies
Contract, but Councilman Roberto Treviio moved to approve the agreement with
Paradies on the express condition that Chick-fil-A be excluded from the contract and

' See City of San Antonio Aviation Department, Request for Proposal for Food, Beverage, and Retail Prime
Concessionaire For San Antonio International Airport at 3, Jan. 18, 2018, available at

https:// webapm.sanantunio.gov/RFPFiles/RFP_3430_201801180304540.pdf.

= See San Antonio Legislation File No. 19-2246 Ex. 1 [hereinafter “Paradies Contract”} at 10, 35, 81,
available at https://sanantonio.legistar.com/LegislationDetail.aspx?1D=3888304&GUID=EAFACDCC-
CDE8-4B26-9CBC-9A63F95865F1.

3 See San Antonio Legislation File No. 19-2246, Final Score Matrix, available at
https://sanantonio.legistar.com/ LegislationDetail.aspx?1D=3888304&GUID=EAFACDCC-CDEB-4B26-

9CBC-9A63Fg5865F1.

FIRST LIBERTY INSTITUTE « 200t WEST PLANO PARKWAY. SUITE 1600 « PLANO, TX 75075+ PHONE: 972-041-4444 * FIRSTLIBERTY.crg
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Secretary Chao
March 28, 2019

replaced.4 With that restaurant—and only that restaurant —so excluded, the City Council
adopted the agreement. No other changes were made to the agreement by the City

Council.

During the council’s consideration of the agreement, and his motion to exclude
Chick-fil-A, Councilman Trevifio openly asserted that San Antonio should not contract
with Chick-fil-A because of what he described as its supposed “legacy of anti-LGBTQ
behavior,” and suggested that the City should vet all future economic deals “to ensure they
align with our core values as a city.”s Importantly, none of the other businesses were
asked to prove their commitment to any particular issue.

Seconding the motion, Councilman Manny Peldez took a significant amount of
time during the debate on the pending agreement to lambaste, denigrate, and openly
mock the otherwise upstanding corporate citizen of Chick-fil-A. He described Chick-fil-
A as a “symbol of hate” because it has donated to religious charities that he considered to
oppose LGBTQ rights. The City Councilman even went so far as to compare Chick-fil-A
to such evils bearing public opprobrium as lottery kiosks and e-cigarette shops.t

Later, Councilman Trevino proudly claimed credit for the exclusion of an American
business that is more profitable per restaurant than McDonald's, Starbucks, and Subway
combined.? In a statement to the media issued by his office on the City Council of San

Antonio’s website, he explained:

With this decision, the City Council reaffirmed the work our city has done
to become a champion of equality and inclusion. San Antonio is a city full of
compassion, and we do not have room in our public facilities for a business
with a legacy of anti-LGBTQ behavior.

Everyone has a place here, and everyone should feel welcome when they
wall through our airport. I look forward to the announcement of a suitable
replacement by Paradies.8

The City Council’s allegations stem from a report? attacking the charitable giving
of the privately-owned restaurant. In reality, Chick-fil-A donated to mainstream, faith-

4 See City Council A Session, Mar. 21, 2019, Vote Slips at 44, 46, available at
https://sanantonio.legistar.com/DepartmentDetail.aspx*1D=22661&GUID=gg9BA422-A775+4 DE3-
8ABD-1B4851E69C96&:Made=MainBody.

5 See Mar, 21, 2019 City Council A Session Video at 3:54~55 , available at
https://sanantoniotx.new.swagit.com/videos/26748.

& See id. at 4:54-58

7 https://www.entrepreneur.com/article/ 320615

4 https://www.sanantonio.gov/Department-News/ArtMID/6798/ Articlel D/ 15246/ Councilman-Roberto-
Trevia410's-statement-regarding-airport-concession-agreement-with-Paradies-Lagard23zre

9 Josh Israel, Chick-fil-A donated to anti-LGBTQ group, ThinkProgress (Mar. 20, 2019),
https://thinkprogress.org/chick-fil-a-anti-lghtq-donations-tax-filings-62ca15281f17/; see also Chris
Morris, Chick-Fil-A Banned from San Antonio Airport, Fortune (Mar. 22, 2019),
http://fortune.com/2019/03/22/chick-fil-a-banned-san-antonio-airport/.

www.FIRSTLIBERTY.org
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rights.” (quoting North Miss. Commc'ns, Inc, v. Jones, 792 F.2d 1330 (5 Cir. 1986))): see
also Blackburn v. City of Marshall, 42 F.3d 925, 931-934 (5th Cir. 1995) (holding it
would be unconstitutional for a city to retaliate against the exercise of First Amendment
rights by revoking permission to use the police radio frequency).

The City Council’s expressly discriminatory, religiously hostile reasons for
excluding Chick-fil-A cannot justify its religious discrimination. See, e.g., Masterpiece
Cakeshop Ltd. v. Colo. Civil Rights Comm’n, 138 S. Ct. 1719, 1729-30 (2018). Members
of the San Antonio City Council may disagree with the charitable giving of Chick-fil-A, but
whatever disputes Councilmen Trevifio and Peldez and their colleagues may have with
Chick-fil-A “must be resolved with tolerance, without undue disrespect to sincere
religious beliefs . . . .” Id. at 1732, Rather than extend such tolerance, the City of San
Antonio pronounced Chick-fil-A unsuitable for inclusion within its territory. For such
religious discrimination, the City of San Antonio should forfeit its eligibility for federal

grant monies.

The City of San Antonio’s council members violated local and federal policies
requiring nondiscrimination.

Even if it was purporting to enforce a law or policy of nondiscrimination, the City
Council’s derogatory description of Chick-fil-A’s charitable endeavors would render its
actions in violation of the Free Exercise Clause. See, e.g., id. at 1731 (explaining “the
State’s duty under the First Amendment not to base laws or regulations on hostility to a
religion or a religious viewpoint.”). Yet, Chick-fil-A welcomes all customers. The City
Council cannot even claim to be enforcing a nondiscrimination ordinance. Quite the
contrary, by excluding Chick-fil-A because of its charitable giving, the City Council both
violated its own nondiscrimination ordinance, see San Antonio Code Sec. 2-550 (“It shall
be the general policy of the city to prohibit discrimination on the basis of . . . religion. . . .
and it is the express intent of this article to guarantee to all of our citizens fair and equal
treatment under the law.”), and the nondiscrimination provisions contained in the very
contract it was considering, see Paradies Contract, supra n. 2, at 6465 (incorporating
various federal and municipal nondiscrimination law).12

Indeed, the City Council refused to even hear from Chick-fil-A prior to excluding
them. Further, the City Council chose to ignore staff reports that Chick-fil-A (a) has no
history of excluding any customer in a way that would violate San Antonio’s
nondiscrimination ordinance and (b) agreed to be bound by the terms of San Antonio’s

u See Kelly Tyko, Chick-fil-A banned from opening at San Antonio airport, USA Topay,
https://wwiw.usatoday.com/story/money/2019/03/22/chick-fil-ban-texas-council-bars-chain-airport-
1gbtg-past/3247437002/ (*"We agree with the councilmember that everyone should feel welcome at
Chick-fil-A,” [Chick-fil-A] said in the statement. ‘In fact, we have welcomed everyone in San Antonio into
our 32 local stores for mare than 40 years.™); see also Jonathan H. Adler, No Airport Concessions for
Opponents of Same-Sex Marriage?, THE WASHINGTON Post (Aug. 21, 2015) (“[T]here is no evidence that
Chick-fil-A discriminates against gay patrons, and it has restaurants in many cities that ban anti-gay
discrimination.”).

= Available at https://sanantonio.legistar.com/LegislationDetail.aspx?1D=3888304&G U1D=EAFACDCC-
CDE8-4B26-9gCBC-9A63F95865F1.

www.FIRSTLIBERTY .org

EXHIBIT D



Page 5
Secretary Chao
March 28, 2019

nondiscrimination ordinance if accepted as a concessionaire. In other words, the only
individuals in violation of the San Antonio nondiscrimination ordinance—and those of
the Federal government—are the City Council members themselves.

So flimsy a rationale as the one the City Council provided—to avoid offending
potential travelers who might disagree with Chick-fil-A’s charitable history but to whom
Chick-fil-A would serve a tasty chicken sandwich with pleasure—cannot hope to satisfy
the demanding standard that strict scrutiny's compelling interest test imposes. See
Lukumi, 508 U.S. at 546 (describing the compelling interest test); Masterpiece, 138 S. Ct.
at 1731 (“Just as no official, high or petty, can prescribe what shall be orthodox in politics,
nationalism, religion, or other matters of opinion, it is not, as the Court has repeatedly
held, the role of the State or its officials to prescribe what shall be offensive.”) (citation

omitted).:

Importantly, multiple federal regulations governing the use of federal grant money
preclude discrimination by grant recipients on the basis of religion. See, e.g., 14 C.F.R.
§ 152.401 (prohibiting discrimination on the basis of “race, creed, color, national origin,
or sex,” in activities conducted with grant funds from the Airport and Airway
Development Act) (emphasis added); 14 C.F.R. § 152.405 (requiring grantees “to ensure
that no person shall, on the grounds of race, creed, color, national origin, or sex, be
exctuded from participating in any employment, contracting, or leasing activities . ...")
(emphasis added); see also 49 U.S.C. § 47,123 (prohibiting exclusion on the basis of “race,
creed, color, national origin, or sex” from participation in activities carried out with grants
under the Airport and Airway Improvement Act of 1982). The contract between San
Antonio and Paradies contemplates the application of such regulations. See Paradies
Contract, supra n.2, at 64 (requiring adherence to nondiscrimination regulations
contained in 14 C.F.R. Part 152); see also 14 C.F.R. § 152.401(b) (requiring effectuation of
nondiscrimination requirements through grantees’ contracts and leases with third
parties).

Given that the blatantly discriminatory statements by San Antonio city
councilmembers against Chick-fil-A's religious beliefs culminated in the discriminatory
exclusion of Chick-fil-A from participating in the airport concession contract at issue, the
Department of Transportation, and any other federal agency administering relevant
grants, ought to fully investigate whether federal grant money is funding violations of
these (or other) provisions of federal law. See, e.g., 14 C.F.R. §§ 152.423, 152.503, 152.505
(concerning investigation of grantee discrimination and grant suspension or
termination). And, if San Antonio is found to be in violation of grant requirements, the
grant recipient should be required to return the grant funds immediately.

13 For similar reasons, the City Council's actions subject it to liability under the Texas Religious Freedom
Restoration Act. See Tex. Civ. Prac. & Rem. Code § 110.003 (prohibiting government agencies from
substantially burdening the free exercise of religion unless it “is in furtherance of a compelling
governmental interest” and employs the “least restrictive means.™).

wivw.FIRSTLIBERTY.0rg
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Conclusion and call for investigation.

At a minimum, all potential grant applications—without limitation to the airport
improvement project—involving the City of San Antonio should be placed on indefinite
suspension until the U.S. Department of Transportation—and any other federal agencies
currently funding grants to the City of San Antonio—completes an investigation into these
allegations of religious discrimination. Should it be determined that the City of San
Antonio engaged in religious discrimination, it should be required to repay grant monies
received from the federal government and, further, be disqualified from future Federal
grant monies until such time as city leaders demonstrate an unequivocal commitment to
abide by their own nondiscrimination ordinance, and those required by federal law and
policy. Federal taxpayers should not be required to fund the bigotry of San Antonio’s
elected leaders.

San Antonio should welcome the opportunity to add so popular and successful a
restaurant as Chick-fil-A to its airport foed offerings, not discriminate against it because
the City Council disapproves of its charitable chaices. In fact, the Constitution, Federal,
and Texas law require the City to provide Chick-fil-A an equal opportunity to compete
regardless of what City officials may think of its beliefs. The City Council should
reconsider its unconstitutional decision to exclude Chick-fil-A.

Should you have any questions related to this topic, you are welcome to contact me
at any time.

Sincerely,

A

Hiram S. Sasser, 111
General Counsel

First Liberty Institute.

CC:  President Donald Trump
1600 Pennsylvania Avenue
Washington, D.C. 20500

Attorney General William Barr
U.S. Department of Justice

950 Pennsylvania Ave.
Washington, D.C. 20530

www. FIRSTLIBERTY .org
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AG Paxton Requests Records
on Chick-fil-A Decision by
San Antonio City Council
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SHARETHIS:

aroriay Gaoneral Ken Paxton todav sens a sacond levrer o tha wavar end
councl membets for the Cirv 0f Sen Antonin, making an opzn records redLas”
P davumen:s relased to the Oifice of the Attorney Genere!'s investigation of
e City's decision 1o exclude Chick-il-A from the San Antonio Inrernational
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Inthe fetrar, Attorney Genara! Paxton reguess publiz records revesling
COMMUNICEIANS batween councilmambears, citv employees, and third parties
"hat dizeuss the inclusion or exclusion of Chick-ai-A in e concessionaire
coniract {or the airpore, The request also s2oks calendars, racords of
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FIRST LIBERTY

June 5, 2019

Via U.S. Mail

Open Records Division

Office of the Attorney General
P.O. Box 12548

Austin, Texas 78711-2548

Re: Response to Request for Ruling
Dear Assistant Attorney General:

On April 17, 2019 I submitted an open records request to the City of San Antonio,
which it designated COSA File number W260956-041719. On May 15, 2019, the City of
San Antonio submitted a “10-day” letter requesting an opinion from the Attorney
General’s office. On May 23, 2019, the City submitted to the Attorney General’s office a
“15-day letter” seeking to withhold records under Tex. Gov’'t Code § 552.103.! This letter
is submitted pursuant to Tex. Gov’t Code § 552.304 and responds in opposition to the
City’s request to withhold records.

The City of San Antonio is not exempt under Tex. Gov't Code § 552.103 from
producing the requested records.2 Accordingly, I respectfully request that the Attorney
General determine that the City of San Antonio is not entitled to an exemption and direct
the City to promptly produce the requested records.

San Antonio does not qualify for the litigation exception to the TPIA.

The Texas Public Information Act (“TPIA”) must be liberally construed “in favor of
granting a request for information.” Tex. Gov’'t Code § 552.001. Accordingly, exceptions
to the TPIA must be construed narrowly. See Harris Cty. Appraisal Dist. v. Integrity Title
Co., 483 S.W.3d 62, 71 (Tex. App—Houston [1st Dist.] 2015, pet. denied). San Antonio
claims that the requested records are exempt under Tex. Gov’t Code § 552.103, which
exempts from the TPIA information “relating to litigation of a civil or criminal nature to
which the state or a political subdivision is or may be a party.” However, the exemption
only applies “if the litigation is pending or reasonably anticipated on the date that the
requestor applies to the officer for public information for access to or duplication of the
information.” Id. § 552.103(c). Therefore, San Antonio may not withhold the requested
records unless litigation was pending or reasonably anticipated on April 17, 2019.

t Copies of each of these letters are attached herein.

2 Although the City’s “10-day” letter listed sixty-three TPIA provisions under which it sought to withhold
the requested documents, the City’s “15-day” letter presented legal arguments only as to one, Tex. Gov't
Code § 552.103. Accordingly, this letter addresses only that provision but maintains that the requested
information is not exempt under any other provisions listed in the City’s “10-day” letter and that the City
has waived those provisions by failing to argue them, see Tex. Gov't Code § 552.301(e)(1)(A) (requiring
“written comments stating the reasons why the stated exceptions apply”).
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Texas Attorney General’s Office
Open Records Division

June 5, 2019

The City of San Antonio cannot meet this high bar. For litigation to be reasonably
anticipated, the City must present “concrete evidence showing that the claim that
litigation may ensue is more than mere conjecture.” See Tex. Att’y Gen. OR1996-638;
B.W.B. v. Eanes Indep. Sch. Dist., No. 03-16-00710-CV, 2018 Tex. App. LEXIS 223, at *15
(Tex. App.—Austin [3d Dist.] Jan. 10, 2018, no pet.) (“Litigation cannot be regarded as
‘reasonably anticipated’ unless there is more than a ‘mere chance’ of it . . . .”) (quoting
Tex. Att’y Gen. OR1986-452); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex.
App.—Houston [1st Dist.] 1984, writ ref'd n.r.e.). In fact, even where “a requestor publicly
states on more than one occasion an intent to sue, that alone does not trigger the litigation
exception.” Eanes Indep. Sch. Dist., 2018 Tex. App. LEXIS at *15 (quoting Tex. Att’y Gen.
OR1986-452) (internal quotation marks omitted). Rather, concrete evidence
demonstrating that the anticipation of litigation is more than conjecture takes the form
of, for example, a written demand for disputed payments stating further legal action
would be necessary if payment was denied, see Tex. Att'y Gen. OR1983-346, or a
statement in the open records request itself explaining that the requestor intends to use
the information to organize a lawsuit, see Univ. of Tex. Law Sch. v. Texas Legal Found.,
058 S.W.2d 479, 482 (Tex. App.—Austin [3d Dist.] 1997, no pet.). Moreover, that the
requestor is an attorney does not automatically render an anticipation of litigation
reasonable. See Tex. Att’y. Gen. OR1983-361; see also Tex. Gov't Code § 552.223
(requiring uniform treatment of requests regardless of the requestor’s occupation).

San Antonio has presented no concrete evidence demonstrating that litigation is
pending or reasonably anticipated. The City’s reliance on conclusory suppositions and
“impression[s]” is insufficient. See Tex. Att’y Gen. OR1986-452. No litigation is currently
pending, and First Liberty Institute has not expressed an intent to file suit against the City
of San Antonio. Indeed, apart from the open records request itself, First Liberty has not
communicated at all with the City of San Antonio regarding this matter, much less made
any demand or threat of legal action. Cf. Tex. Att’y Gen. OR1983-346. First Liberty does
not represent Chick-fil-A or any other client with respect to this matter, and, thus, San
Antonio cannot reasonably anticipate that First Liberty would use the requested
information to file a lawsuit. Cf. Univ. of Tex. Law Sch., 958 S.W.2d at 482. At the time
of the open records request at issue (and as of the date of this letter), not even Chick-fil-
A had publicly expressed an intention to legally challenge San Antonio’s discriminatory
actions towards it.3

Furthermore, the Texas Attorney General’s investigation into San Antonio’s
discriminatory actions will not necessarily culminate in litigation; rather, it may inform
state policy changes or legislative action.4 Likewise, requests that the U.S. Department of
Transportation investigate whether San Antonio has complied with its obligations as a

3 See, e.g., Chris Morris, Chick-Fil-A Banned from San Antonio Airport, FORTUNE (Mar. 22, 2019),
http://fortune.com/2019/03/22/chick-fil-a-banned-san-antonio-airport/ (describing  Chick-fil-A’s
statement that it planned to reach out to the San Antonio City Council and discuss the issue).

4 See, e.g., Janine Puhak, ‘Save Chick-fil-A’ Bill Passed by Texas House, Fox NEws (May 21, 2019),
https://www.foxnews.com/faith-values/faa-investigating-airports-amid-claims-it-discriminated-against-
chick-fil-a (describing efforts of Texas legislators to enact a policy preventing state and municipal
governments from penalizing businesses for contributing to religious organizations).

www.FIRSTLIBERTY.org
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Texas Attorney General’s Office
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federal grant recipient do not necessarily imply litigation is forthcoming. In fact, the
Federal Aviation Administration’s (“FAA”) investigations into a grantee’s alleged
noncompliance with nondiscrimination requirements emphasize informal, voluntary
resolution rather than litigation. See, e.g., 14 C.F.R. § 152.423(b).5 Accordingly, the City
has presented no concrete evidence that the possibility of litigation rises above mere
speculation. See Tex. Att’y Gen. OR1986-452.

Conclusion

As an organization devoted exclusively to defending religious liberty for all
Americans, First Liberty has an interest in educating the public about instances of
religious discrimination. In particular, the citizens of San Antonio have an interest in
knowing the extent to which their elected officials engage in religious discrimination.
Although the City of San Antonio may be reluctant to release information that could
indicate its officials hold anti-religious animus, that reluctance does not constitute
concrete evidence of reasonably anticipated litigation. Accordingly, we respectfully urge
the Office of the Attorney General to determine that San Antonio is not entitled to
withhold the requested records.

Should you have any questions related to this topic, you are welcome to contact me
at any time.

Sincerely,

Woio Koo

Hiram S. Sasser, II1
General Counsel
First Liberty Institute

Enclosures:

1) April 17, 2019 Open Records Request
2) May 15, 2019 “10-Day” Letter
3) May 23, 2019 “15-Day” Letter

CC: Via U.S. Mail and Email
Edward F. Guzman
Deputy City Attorney
P.O. Box 839966
San Antonio, Texas 78283

5 Moreover, at the time of the open records request, the FAA had not announced an investigation into the
City’s discriminatory acts. Thus, at the time of the request the City could only speculate whether such an
investigation would be opened, much less whether such an investigation would ever culminate in litigation.

www.FIRSTLIBERTY.org
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FIRST LIBERTY

April 17, 2019

Ms. Moraima McGraw

Senior Public Information Officer
Department of Government and Public Affairs
P.O. Box 839966

San Antonio, TX 78283

Sent via electronic submission and U.S. Mail

Re: Open Records Request
Dear Ms. McGraw:

First Liberty Institute is the nation’s largest law firm dedicated exclusively to
defending and restoring religious liberty for all Americans. Please direct all
communication on this matter to my attention.

Under the Texas Public Information Act, Tex. Gov’t Code Title 5, Chapter 552, First
Liberty requests the opportunity to inspect and obtain copies of public records. A list of
the requested records is included below. Please produce the requested records in an
electronic medium, if available. See Tex. Gov’t Code § 552.228(b).

As disclosure of the information requested is in the public interest of ensuring that
government entities respect the religious liberty of all Americans and abide by all relevant
nondiscrimination laws, First Liberty requests a waiver of any fees associated with this
public records request. See Tex. Gov’'t Code § 552.267.

Records Requested
First Liberty requests copies of the following public records:

e Any and all San Antonio City Council staff reports, recommendations, comments,
or assessments of any kind whatsoever relating to the January 18, 2018 Request
for Proposal for Food, Beverage, and Retail Prime Concessionaire for San Antonio
International Airport (RFP 18-014).

e Any and all San Antonio City Council staff reports, recommendations, comments,
or assessments of any kind whatsoever relating to the proposed San Antonio
International Airport Food & Beverage Prime Concession Agreement between the
City of San Antonio and Paradies Lagardere or relating to the proposed ordinance
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approving such agreement, considered as Agenda Item 15 in the March 21, 2019
City Council Meeting.

e Any and all communications, notes, or other documents of any kind whatsoever,
including but not limited to emails, text messages, notes, statements, letters,
reports, and comments, produced by the San Antonio City Council, any San
Antonio City Council member, the Mayor of San Antonio, or any employee or staff
member of the City Council, a City Council member, or the mayor regarding or
relating to the aforementioned proposed ordinance considered as Agenda Item 15
in the March 21, 2019 City Council Meeting.

e Any and all communications, notes, or other documents of any kind whatsoever,
including but not limited to emails, text messages, notes, statements, letters,
reports, and comments, produced since January 1, 2012 by the San Antonio City
Council, any San Antonio City Council member, the Mayor of San Antonio, or any
employee or staff member of the City Council, a City Council member, or the mayor
regarding or relating to Chick-fil-A.

Conclusion

The Texas Public Information Act requires that you promptly produce the
requested records, within a reasonable time and without delay unless, within ten days,
you have sought the Attorney General’s opinion. See Tex. Gov't Code § 552.221(a); id.

§ 552.301(a), (d).

If you deny any of this request, please cite each specific exemption you are invoking
to justify the refusal to release the information. If you have any questions or need any
additional information, you can reach me by telephone at 972-941-4444 or by email at

Sincerely,

A L~

Hiram S. Sasser, I11
General Counsel
First Liberty Institute

www.FIRSTLIBERTY.org
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CITY OF SAN ANTONIO

QFFICE OF THE CITY ATTORNEY City of San Antonio | Office of the City Attorney
Edward F. Guzman, Deputy City Attorney P.Q. Box 839966
PHONE: (210) 207-8940 / FAX: (210} 207-4004 San Antonio, Texas 78283

Delivery Address

May 15, 2019

Via First Class Mail
Open Records Division
Office of the Attorney General
P.O. Box 12548
Austin, Texas 78711-2548

Re:  Request for Ruling
Requestor: Hiram Sasser
Organization: City of San Antonio
Date request received: April 17,2019
COSA File No.: W260956-041719

Dear Assistant Attorney General:

On April 17, 2019, the City of San Antonio received a public information request from Hiram
Sasser. A copy of that request is attached to this letter as Attachment I.

On April 30, 2019, the City of San Antonio requested clarification regarding Hiram Sasser’s
request and received clarification on May 2, 2019. A copy of the clarification request and a
copy of the clarification response are attached as Attachment II-A and II-B, respectively.

Under Texas Government Code §552.301, a governmental body must submit a request for a
ruling from the Office of the Attorney General to obtain authority to withhold documents from
disclosure under the exceptions listed in Subchapter C, §552.101 - .158. The request for ruling
must be submitted to the Texas Attorney General’s Office within 10 business days after receipt
of the request.

As noted, the City of San Antonio received Hiram Sasser’s public information request on April
17, 2019. The City of San Antonio requested clarification and received clarification on May 2,
2019. Therefore, the request was assigned a receipt date of May 2, 2019. Accordingly, the
tenth business day for this request is May 16, 2019; and the fifteenth business day is May 23,
2019.

Re: Open Records Request from Hiram Sasser
COSA File No. W260956-041719
Page 1 of 2
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The City of San Antonio seeks to withhold some of the requested records pursuant to the
following sections of Chapter 552 of the Texas Government Code: 552.101, 552.102, 552.103,
552.104, 552.105, 552.106, 552.107, 552.108, 552.1081, 552.1085, 552.109, 552.110, 552.111,
552.112, 552.113, 552.114, 552.115, 552.116, 552.117, 552.1175, 552.1176, 552.118, 552.119,
552.120, 552.121, 552.122, 552.123, 552.1235, 552.124, 552.125, 552.126, 552.127, 552.128,
552.129, 552.130, 552.131, 552.132, 552.1325, 552.133, 552.134, 552.135, 552.136, 552.137,
552.138, 552.139, 552.140, 552.141, 552.142, 552.1425, 552.143, 552.144, 552.145, 552.146,
552.147, 552.148, 552.149, 552.150, 552.151, 552.152, 552.153, 552.154, 552.155, and
552.158.

Any other applicable section within §552.101 through §552.158.

Further under Texas Government Code §552.301, within 15 business days of the receipt of the
public information request, the City must submit 1) a copy of the request; 2) arguments and
law in support of the exceptions claimed; 3) a copy of the records at issue, labeled with
exceptions claimed under the Act and all other documents and materials to make a timely
request for an Attorney General decision.

By the 15" business day after receipt of this request, the City will provide an additional letter
discussing the nature of the requested document and the application of the exceptions. The City
will also send a copy of this letter to the requestor pursuant to the notice requirement of Texas
Government Code §552.301.

Sincerely

ward F. Gugan
Deputy City Attorney
City of San Antonio

Enclosures:

AttachmentI — Copy of Request

Attachment II-A — Copy of Request for Clarification
Attachment II-B — Copy of Clarification Response

cc: Via E-Mail (w/o enclosures)
Hiram Sasser

Re: Open Records Request from Hiram Sasser
COSA File No. W260956-041719
Page2of 2
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CITY OF SAN ANTORNIO

QFFICE OF THE CITY ATTORNEY Dalivery Address

Edward F. Guzman, Deputy City Attorney P.Q. Box 832066

TEL NQ (210) 207-5940 « FAX NO 207-4004 San Antona, Texas 75283
May 23, 2019

Open Records Division

Office of the Altorney General Via First Class Mail
P.O. Box 12548

Austin, Texas 78711-2548

Re:  Request for Ruling
Requestor:  Hiram Sasser
Organization: City of San Antonio
Dalte request received: April 17, 2019
COSA File No.: W260956-041719

Dear Assistant Attorney General:

On April 17, 2019, the City of San Antonio received a public information request from Hiram Sasser of

the First Liberty Institute for the following information:

Description: » Any and all San Antonio City Council stafl reports, recommendations, comments, OF assessments

of any kind whatsoever relating to the Junuary 18, 2018 Request for Proposal for Food, Beverage, and Retail
Prime Concessionaire for San Antonio International Airport (RFP 18-014).

* Any and all San Antonio City Council stalf reports, recommendations, comments, or assessments of any kind
whatseever relating to the proposed San Antonio International Airport Food & Beverage Prime Concession
Agreement between the City of San Antonio and Paradies Lagardere or relating to the proposed ordinance
approving such agreement, considered as Agenda liem $5 in the March 21, 2019 City Council Meeting,

* Any and all communications, notes, or other documents of any kind whatsoever, including but not limited to
eranls, lex1 messages, notes, statements, letters, reports, and comments, produced by the San Antonio Cisy
Council, any San Antonio Cily Council member, the Mayor of San Antonio, or any employee or stalf member
of the City Council, a City Council member, or the mayor regarding or relating to the aforementioned proposcd
ordinance considered as Agenda Hem (5 in the March 21, 2019 City Council Meeting.

* Any and alt communications, noles, or other documents of any kind whatsoever, including but not limited 1o
emails, text messages, notes, stalements, leuters, reports, and comments, praduced since January 1, 2012 by the
San Antonio City Council, any San Antonio City Council member, the Mayor of San Antonio, or any employee
or stafl member of the City Council, a City Council member, or the mayor regarding or relating to Chick-lil-A.

Re: Open Records Request from Hiram Sasser
COSA File No.W2&0939-041719

Page ol 7
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A copy of that request is attached to this letter as Attachment L.

On April 30, 2019, the City of San Antonio requested clarification regarding Hiram Sasser’s request and
received clarification on May 2, 2019. Copies of the clarification request and response are attached as
Altachment II-A and II-B, respectively.

Under Texas Government Code § 552.301, a governmental body must submit a request for a ruling from
the Office of the Attorney General to obtain authority to withhold documents from disclosure under the
exceptions listed in Subchapter C, § 552.101 - .158. The request for ruling must be submitted to the Texas
Altorney General's Office within 10 business days after receipt of the request.

As noted, the City of San Antonio received Hiram Sasser’s public information request on April 17, 2019,
The City of San Antonio requested clarification and received clarification on May 2, 2019. Therefore, the
request was assigned a receipt date of May 2, 2019. Accordingty, the tenth business day for this request is
May 16, 2019, and the fifteenth business day is May 23, 2019.

The City submitted a “10-day” lelter to your office by U.S. Mail on May 16, 2019 and provided a
copy of that letter to the requestor as well (Attachment ITI). This letter serves as the City's *15-
day" letter to your office.

The City of San Antonio will be releasing responsive documents that are available to the public, or
have been released through some other forum, to the requesior. Hawever, the City seeks to
withhold certain records pursuant to section 552.103 “Litigation or Settlement Negotiations
Involving the State or a Political Subdivision™ pursuant to the Texas Public Information Act.

In accordance with Section 552.301(e)(1)(D) & (2), the City is submitting representative samples of
the specific information requested, which the City seeks to withhold, and arguments supporting the
asserted exceptions. (Attachment IV - Copy of Records Submitied for AG Review)

Please note that the City of San Antonio previously provided a brief regarding the same or
similar information and documents under a request submitted by Cleve Doty of the Texas
Attorney General’s Office on May 3, 2019 under our record number W260203-041119. If
possible, this brief and arguments should be considered along with that submitted brief.

I. Factual Background

On March 21, 2019, the San Antonio City Council considered an item on its publicly posted agenda
regarding a proposal submitted by Paradies Lagadere (Paradies) for a concession contract for the
San Antonio International Airport. The proposal included a Chick-fil-A fast food concept as part of
the overall package. After an open and transparent deliberation and vote regarding the award of the
concession contract, the City Council determined that the contract should be awarded to Paradies,
but directed staff to work with Paradies to replace the Chick-fil-A concept within the proposal with
some other comparable concept suitable for the designated category. A recording of the meeting

can be viewed at: hitps://sunantoniotx.new.swagit.com/videos/26748

Re: Open Records Request from Hirom Sasser
COSA File No. W260959-041719
Page 2 of §
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On March 28, 2019, Attorney General Ken Paxton issued a press release (Attachment FB-1) that
staled he sent a letter to the Mayor and City Council advising them that “he is opening an
investigation surrounding the city’s decision to exclude Chick-fil-A from a concession contract”
and that he also submitted a second letter to the Secretary for the U.S. Department of Transportation
requesting that they also “open an investigation™ inlo the same matler. The referenced letters 1o the
Mayor and Council, and the Department of Transportation are attached respectively as
Attachments FB-2 and FFB-3.

On March 28, 2019, Hiram Sasser, General Counsel! for the First Liberty Institute, and the requestor
in this instance, submitted a similar letter to the Secretary for the Department of Transportation also
requesting an investigation and a suspension of federal grants o the City of San Antonio
{Attachment FB-4).

On Aprit 11, 2019, Altorney General Paxton issued another press release stating that his office had
sent a second letter to the Mayor and City Council as an “open records request for documents
related to the Office of the Attorney General's investigation of the Cily's decision to exclude Chick-
lil-A from the San Anionio international Airport” (Attachment FB-5). The letter referenced within
the April || press release requesting records has been attached as Attachment FB-6.

On April 17, 2019 the Cily reccived a request for information from Mr. Sasser refated to the
Paradies concession contract (see Attachment I).

II. Argument Against Release
Litigation Exception (Section 552.103, Texas Public Information Act)

The Public Information Act Scction 552.103, Litigation or Settlement Negotiations Involving the
State or a Political Subdivision, provides that:

(a) Information is excepted from the requirements of Section 552.021 if it is information
relating to litigation of a civil or criminal nature 1o which the state or a political
subdivision is or may be a party or to which an officer or employee of the state or a
political subdivision, as a consequence of the person's office or employment, is or may
be a party.,

(b) For purposes of this section, the state or a political subdivision is considered to be a
party to litigation of a criminal nature until the applicable statute of limitations has
expired or until the defendant has exhausted all appellate and postconviction remedies in
slate and federal court.

{¢) Information relating to litigation involving a governmental body or an officer or
employee of a governmental body is excepted from disclosure under Subsection (a) only
if the litigation is pending or reasonably anticipated on the date that the requester applies
to the officer for public information for access to or duplication of the information.

Re: Open Records Request from Hiram Sasser
COSA File No. W260959-041719
Page 3of 5
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Therefore, for the City to prevail under this exception, it must clearly establish that 1) litigation
involving the City is pending or reasonably anticipated and 2) the information must relate to that
litigation. What constitutes “pending or reasonably anticipated litigation” is made on a case-by-case
basis. The following information supports the City's contention of “pending or reasonably
anticipated” litigation involving the publicly announced investigation of the City of San Antonio by
the Office of the Attorney General:

* The Office of the Auorney General has issued two press releases clearly stating that the
office is investigating the City’s decision to exclude Chick-fil-A from the San Antonio
International Airport (please see Attachments FB-1 and FB-5).

e The Office of the Attorney General has submitted two letters to the Mayor and City Council
for the City of San Antonio that clearly state that the office is investigating the City's
decision to exclude Chick-fil-A from the San Antonio International Airport (please see
Attachment FB-2 and Attachment FB-6).

 The Office of the Auorney General has actively encouraged a federal department to open its
own investigation into the same malter being addressed by the current request for
information (please see Attachment FB-3).

* The requestor has submitted a letter 1o the Department of Transportation asserting similar
claims and a call for an investigation (please see Attachment FB-4), creating an impression
that it is aligned with the litigation interests of the State of Texas.

Bascd on the above, it is reasonable 1o surmise that the Office of the Attorney General is actively
investigating the City of San Antonio in preparation for possible legal action rclated to the
information being requested. Allowing other entities to use of the Texas Public Information Act as
a means for collecting information when litigation is anticipated provides an opportunity for release
and disclosure of information that is sought by the prospective litigant from the third-party
requestor. Mr. Sasser’s submission of a letter 1o the Secretary of the Department of Transportation
also creates an impression that his organization would be a willing conduit to provide information to
potential liligants outside of an appropriate discovery process. This undermines the litigation
process and robs a government entity of ils legal protections and reciprocal discovery afforded
under state law.

Based on the above, all material requested by the subject open records request as evidenced by the
representative samples submitied under Attachment IV should be excepled from release.
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III. Summary

The City is seeking the Attorney General’s concurrence that the requested information must not be
released to the requestor. The City asserts thal the requested information is excepted from release in
accordance with Texas Public Information Act, Section 552.103 (Litigation exception).

Sincerely, [

dward F. Guz
Deputy City Attorney
City of San Antonio

cc: Hiram Sasser

w/ Attachments I - HI,
and Attachments FB-1-6

Re: Open Records Request from Hiram Sasser
COSA File No. W260959-041719
Page 5 of 5

Exhibit E





