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INTEREST OF AMICUS CURIAE!

The Robertson Center for Constitutional Law is an
academic center within the Regent University School
of Law. Established in 2020, the Center pairs
scholarship and advocacy to advance first principles
in constitutional law, including religious liberty and
the rule of law. The Center regularly represents
organizations from various faith traditions that
support religious freedom and rights of conscience.

Hardison’s atextual gloss on the undue hardship
standard has wrought undue—and unlawful—
hardship on hard-working Americans of many faiths.
The Center is strongly interested in ensuring that
religious Americans receive the full protection
afforded by the plain language of Title VII.

INTRODUCTION &
SUMMARY OF ARGUMENT

In the early 20th century, workers across the
United States routinely lost job opportunities because
their religious practices inconvenienced their
employers. Immigrants sought opportunity in
America only to face a choice between their faith and
their work. A generation ago, against this backdrop,
Congress attempted to address this problem through
Title VII.

1 No counsel for any party authored this brief in whole or in part,
and no entity or person, aside from amicus, their members, and
their counsel, made a monetary contribution intended to fund
the preparation or submission of this brief.



But today working-class Americans still lose jobs
for requesting time off for their Sabbath. They still
lose jobs for attending worship services. And they still
lose jobs for requesting variances from dress and
grooming requirements. Even more tragically, some
have forsaken their religious practices to keep food on
the table. This is the distressing legacy of Trans
World Airlines, Inc. v. Hardison, 432 U.S. 63 (1977).

It is well-known that Hardison disproportionately
harms those who practice minority faiths. As others
have observed, “The irony (and tragedy) of decisions
like Hardison is that they most often harm religious
minorities—people who seek to worship their own
God, in their own way, and on their own time.” Small
v. Memphis Light, Gas & Water, 952 F.3d 821, 829
(6th Cir. 2020) (Thapar, J., concurring), cert. denied,
141 S. Ct. 1227 (Apr. 5, 2021) (No. 19-1388).

A closer look at religious accommodation cases
over the past two decades reveals another disturbing
pattern: Claimants in occupations that require only
“little” or “some” preparation, like a high school
diploma and up to a year of experience (e.g.,
receptionists, cashiers, and correctional officers),
represent more than 60% of the cases that made it to
the federal courts between 2000 and 2023. See
Appendix to this brief. Including occupations that
require only “medium” preparation, like two years of
experience and vocational school, on-the-job
experience, or an associate’s degree (e.g., police
officers, automotive mechanics, and nurses), the
proportion rises to over 80% of the cases. Id.



This data supports Justice Marshall’s prediction
that “[a]ll Americans will be a little poorer until
[Hardison] is erased.” Hardison, 432 U.S. at 97
(Marshall, J., dissenting). But the data also
demonstrates that the American working class has
suffered the most. The most economically
disadvantaged among us have borne the brunt of
Hardison. The time has come to restore to working-
class Americans the full protection of Title VII’s plain
language.

ARGUMENT

I. Working-Class People Brought More
Than 80% of Religious Accommodation
Cases Since 2000.

In recent petitions asking the Court to reconsider
the Hardison standard, parties and amici have filed
briefs collecting religious accommodation cases
decided on summary judgment motions using the
“undue hardship” standard over the past two
decades.2  Those briefs conclude that although
minority faiths and Saturday Sabbatarians make up
a small portion of the population, they make a
majority of the claims for religious accommodations.
See id.

2 See Brief Amicus Curiae of Christian Legal Soc’y et al. in
Support of Petitioner at 15-17, Small, 141 S. Ct. 1227 (No. 19-
1388); Petition for a Writ of Certiorari at 27-31, Dalberiste v.
GLE Assocs., Inc., 141 S. Ct. 2463 (2021) (No. 19-1461); Brief of
Amicus Curiae Christian Legal Soc’y et al. in Support of the
Petition at 23-25, Patterson v. Walgreen Co., 140 S. Ct. 685
(2020) (No. 18-349).



Building on that prior work, we have compiled a
universe of 140 religious accommodation cases
decided between 2000 and 2023 on summary
judgment motions relating to “undue hardship.” We
then examined each case to identify the occupation of
the claimant. See Appendix to this brief (collecting
cases and identifying and categorizing claimant
occupations).

An analysis of these cases shows: Working-class
occupations? represented 83.57% of claimants
(117/140). Occupations that usually require no more
than a high school diploma and up to a year of
experience (zone two) accounted for 61.43% (86/140)
of claimants. Occupations that may require an
associate’s degree or up to two years of training (zone
three) added 20% (28/140). And occupations that may
require a high school diploma or a few months of
training (zone one) accounted for another 2.14% of
claimants (3/140).

By contrast, managerial or professional
occupations represented a total of 15% of claimants
(21/140). Occupations that wusually require a
bachelor’s degree or several years of experience (zone
four) make up 11.43% of claimants (16/140). And
occupations that often require graduate school or
extensive experience (zone five) make up 3.57% of
claimants (5/140).

3 See, e.g., Oren Cass et al., Work, Skills, Community: Restoring
Opportunity for the Working Class 12 (2018) (defining “working
class” as “people with at least a high school diploma but less than
a four-year college degree living in households between the 20th
and 50th income percentiles”).



This chart illustrates the findings, and the
underlying data supporting our findings can be found
in the Appendix.

Cases Since 2000 by O*NET Job Zone

Zone 2 61.43%

Zone 3 | 20.00%

Zone 4 | 11.43%

Zone 5 | 3.57%

Zonel | 2.14%

N/A | 1.43%

This data should not come as a surprise. Those in
the working class often have relatively little flexibility
in their schedules. See Robert J. Friedman, Religious
Discrimination in the Workplace: The Persistent
Polarized Struggle, 11 Tenn. J. Bus. L. 143, 157-60
(2010). Moreover, as one study on reasonable
accommodations noted, “[c]lerical, service, and blue-
collar workers are easier and cheaper to replace than
to accommodate” compared to managerial and
professional workers. Sharon L. Harlan & Pamela M.
Robert, The Social Construction of Disability in
Organizations: Why Employers Resist Reasonable
Accommodations, 25 Work Occupations 397, 422



(1998). When an employer can refuse to accommodate
based on anything more than a de minimus cost, there
1s little reason to accommodate—rather than
replace—the religious employee.

To come to those conclusions, we first identified
the occupation of the claimants in those cases. Then,
we categorized the occupation according to federal
standards that define and describe occupations using
the Occupational Information Network (O*NET)
system. The O*NET system is a “comprehensive
database of occupational competency profiles”
sponsored by the U.S. Department of Labor. U.S.
Bureau of Labor Statistics, 2018 Standard
Occupational Classification User Guide 5 (2017). The
O*NET system is based on the Bureau of Labor
Statistics’ Standard Occupational Classification
system, which also “classif[ies] workers and jobs into
occupational categories” and is used by the Equal
Employment Opportunity Commission and other
federal agencies. Id. at 2, 21-22.

O*NET assigns occupations to one of five “job
zones” that correspond to the level of education,
related experience, and on-the-job training required
for that occupation. See O*NET OnLine, O*NET
OnLine Help: Job Zones;* see also O*NET OnLine,
Browse by Job Zone (listing all occupational
classifications and related job zones).> For the
purposes of this brief, occupations in zones one
through three are described as “working class,” while

4 https://www.onetonline.org/help/online/zones.
5 https://www.onetonline.org/find/zone?z=0&g=Go.



occupations in zones four and five are described as
“managerial or professional.”

e Job Zone 1: Occupations in job zone one
“may” require a high school diploma or GED
certificate, “anywhere from a few days to a
few months of training,” and often “involve
following instructions and helping others.”
O*NET OnLine, O*NET OnLine Help: Job
Zones.$

e Job Zone 2: Occupations in job zone two
“usually require a high school diploma,”
require “anywhere from a few months to one
year of working with experienced
employees,” and often involve using
“knowledge and skills to help others.” Id.

e Job Zone 3: Most occupations in job zone
three “require training in vocational
schools, related on-the-job experience, or an
associate’s degree,” “one or two years of
training,” and “usually involve using
communication and organizational skills to
coordinate, supervise, manage, or train
others to accomplish goals.” Id.

e Job Zone 4: Most zone four occupations
require a four-year bachelor’s degree,
“several years of work-related experience”
or training, and “involve coordinating,
supervising, managing, or training others.”

Id.

6 https://www.onetonline.org/help/online/zones.



e Job Zone 5: Most zone five occupations
require graduate school, “[e]xtensive skill,
knowledge, and experience,” and “often
involve coordinating, training, supervising,
or managing the activities of others to
accomplish goals.” Id.

By matching each claimant’s occupation with an
O*NET definition and that definition’s associated job
zone, we differentiated between cases in which the
claimant’s occupation requires “little” to “medium”
preparation (zones one through three) or
“considerable” to “extensive” preparation (zones four
and five). See, e.g., Lorenz v. Wal-Mart Stores, 225 F.
App’x 302, 302 (5th Cir. 2007) (“In March 2003,
Appellant was hired as a cashier by Wal-Mart Stores,
Inc.”); O*NET OnLine, Cashiers: 41-2011.00 (noting
that cashiers fall within “Job Zone Two”);” see also
Appendix to this brief.

In sum, working-class Americans need Title VII's
protection the most. They are often easier to replace
than to accommodate, their schedules are less flexible
and more demanding than the schedules of higher-
level workers, and they accordingly comprise over
80% of religious accommodation claimants. But Title
VII's promise is cold comfort when nearly any
accommodation could impose more than a de minimis
cost on the employer—especially when the claimant
practices a minority faith.

7 https://www.onetonline.org/link/summary/41-2011.00 (2023).



This Court should fix Hardison’s error. Until it
does, these harms will continue.

II. Hardison Has Prevented America from
Fully Realizing Title VII’s Promise of a
Workplace Free of Needless
Discrimination.

Americans have long connected the freedom to
work and the freedom to worship. For example,
Alexander Hamilton believed that “a perfect equality
of religious privileges,” more than “mere religious
toleration,” would encourage skilled workers to “flock
from Europe to the [U]nited [S]tates to pursue their
own trades or professions.” Alexander Hamilton,
Report on Manufactures (Dec. 5, 1791), in 5 The
Founders’ Constitution 95, 95 (Philip B. Kurland &
Ralph Lerner eds., 1986); see also James Madison,
Property (Mar. 29, 1792), in 1 The Founders’
Constitution 598, 598 (describing the freedom to work
and freedom of worship as property rights).

History teaches that this aspiration has been
elusive. For example, the combination of a Monday—
Saturday work week and “strictly enforced” Sunday
closure laws had a particularly devastating effect on
the lives of Jewish immigrants. Jonathan D. Sarna,
American Judaism: A History 162 (2004).
“[Ulnsympathetic employers” told their Jewish
employees, “if you don’t come in on Saturday, don’t
bother coming in on Monday.” Id. at 162—63; see also
Jews in America: Shabbat as Social Reform (1925),
Jewish Virtual Library (last visited Feb. 19, 2023)



10

(“Almost no employers—even Jewish employers—
honored Saturday as a day of rest.”).s

Others share in that struggle. Muslims, Sikhs,
Seventh-day Adventists, and many others face
religious discrimination in the workplace simply
because their religious practices are uncommon. The
petitioners in recent cases asking this Court to
overrule Hardison exemplify typical claimants: a
Jehovah’s Witness service dispatcher;® a Sabbatarian
industrial hygienist;’® a Sabbatarian trainer at
Walgreens;!! and here, a U.S. Postal Service employee
who wishes to observe the Sabbath in accordance with
his religious beliefs.

Congress passed Title VII to eliminate such
cruelty and discrimination. But the relief was short-
lived. Only five years after Congress strengthened
Title VII's protections, Hardison placed working-class
religious minorities back in the position of their
immigrant ancestors—at the mercy of their
employers. See Petition for a Writ of Certiorari at 30,
Dalberiste, 141 S. Ct. 2463 (No. 19-1461) (“Employers
. . . know they can make almost any request for an
accommodation sound like it will impose more than
de minimis hardship, and therefore, . . . they do not
even try to accommodate religious employees—
especially members of minority faiths.”).

8 https://www.jewishvirtuallibrary.org/shabbat-as-social-reform-
1925.

9 Small, 952 F.3d 821, cert. denied, 141 S. Ct. 1227 (No. 19-1388).
10 Dalberiste v. GLE Assocs., Inc., 814 Fed. App’x 495 (11th Cir.
2020), cert. denied, 141 S. Ct. 2463 (Apr. 5, 2021) (No. 19-1461).
11 Patterson v. Walgreen Co., 727 Fed. App’x 581 (11th Cir. 2018),
cert. denied, 140 S. Ct. 685 (Feb. 24, 2020) (No. 18-349).
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This Court should take this opportunity to honor
the promises of religious freedom embedded in our
founding and affirmed in Title VII. When it does,
some of the most marginalized Americans will benefit
most.

CONCLUSION

No American should face the “cruel choice of
surrendering their religion or their job.” Hardison,
432 U.S. at 87 (Marshall, J., dissenting); see also
Abramson v. William Paterson Coll., 260 F.3d 265,
290 (3d Cir. 2001) (Alito, J., concurring). Pressure for
Sabbath work, for instance, has long undermined
Jewish workers’ ability to live out their faith:

A heartrending  Yiddish  prayer
(techinah) written in America for women
to recite privately when they lit their
Sabbath candles, and printed in a widely
distributed prayer book . . . laments that
in “this diaspora land” where the
“pburden of making a living is so great,”
resting on Sabbath and holidays had
become 1mpossible, and it pleads for
divine compassion. “Grant a bountiful
living to all Jewish children,” it entreats,
“that they should not have to desecrate
your holy day.”

Sarna, supra, at 164 (quoting Shas Tehinah
Hadashah 38-41 (1916)).

Working families of many faiths share in that
lament and join in that prayer. The time has come for



this Court to restore the protection plainly required
by the text of Title VII before further harm is done to
religious, working-class Americans.

Bradley J. Lingo

dJ. Alex Touchet

ROBERTSON CENTER FOR
CONSTITUTIONAL LAW

Regent University School
of Law

1000 Regent University Dr.

Suite 303
Virginia Beach, VA 23464

February 28, 2023

Respectfully submitted,

Michael Francisco
Counsel of Record

Timothy J. Whittle

McGUIREWOODS LLP

888 16th St. N.W.

Suite 500

Washington, D.C. 20006

(202) 857-1700

mfrancisco@mcguire-
woods.com

Counsel for Amicus Curiae
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