Case: 24-1590 Document: 00118185486 Page: 1  Date Filed: 09/03/2024  Entry ID: 6665065

No. 24-1590

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

CROSSPOINT CHURCH,
Plaintiff-- Appellant,

V.
A. PENDER MAKIN, IN HER OFFICIAL CAPACITY AS COMMISSIONER
OF THE MAINE DEPARTMENT OF EDUCATION, ET AL.,
Defendants-Appellees.

On Appeal from the United States District Court for the
District of Maine, No. 1:23-cv-00146 (Woodcock, J.)

OPENING BRIEF OF APPELLANT CROSSPOINT CHURCH

Kelly J. Shackelford Patrick Strawbridge

David J. Hacker Consovoy McCarthy PLLC
Jetemiah G. Dys 10 Post Oftice Sq.

First Liberty Institute 8th Flr. S. PMB #706

2001 W. Plano Parkway, Ste. 1600 Boston, MA 02109

Plano, TX 75075 (617) 227-0548

(972) 941-4444

Tiffany H. Bates

Camille P. Varone Consovoy McCarthy PLLC
First Liberty Institute 1600 Wilson Blvd., Ste. 700
1331 Pennsylvania Ave. NW, Ste. 1410  Arlington, VA 22209
Washington, DC 20004 (703) 243-9423

(202) 921-4105

September 3, 2024 Counsel for Appellant




Case: 24-1590 Document: 00118185486 Page: 2  Date Filed: 09/03/2024  Entry ID: 6665065

TABLE OF CONTENTS

Table Of AULROTITIES .cvevveuirieiiieieteieteeee ettt ettt ettt sttt i
Reasons Why Oral Argument Should Be Heard ........cccccoeviiiiiiiiiiiiiiiniee, 1
TOELOAUCHION 1ttt ettt sttt ettt sttt b et ebens 1
Jurisdictional StAteMENT... ..o 3
Statement Of the ISSUES...ccueiiriireiriccee ettt 3
StatemMent Of the CaASE c..euiiriirieirieiirieerte ettt sttt ettt et saebeee 3
L Crosspoint Church and Bangor Christian School ... 3
II. ~ Maine’s Tuitioning Program and the Sectarian Exclusion .........ccccocvviinininnes 5
1. Carson v. Makin Invalidated the Sectarian EXclusion ........ccceevevevevecnecnieenns 6
IV.  The Maine Legislature Adds a Poison Pill to the Tuitioning Program ........... 7
V. Procedural HiStOry. ..ottt eeenes 9
Summary of ArGUMENT .....coviviviiieiiiiicce e 13
Standard Of REVIEW ....coueuiiiiiirieiieiee ettt 15
ALZUMEIL c.tiiiiiicct et sttt 15
1. Section 4602 violates the Free Exercise Clause. .....ocevvveveveineeinecnecnieennen 15

A. Section 4602 targets Crosspoint’s religious exercise and triggers

SEEICE SCIULIILY . weuvtiureuieetieeieeetee ettt esestene e st sn et st a e sese e ese e enenees 18
B. Section 4602 cannot satisfy StriCt SCLULINY. woveveerereerererereerererererrereenennes 23

II.  Applying the MHRA to prohibit Crosspoint from employing only co-
religionists violates the Establishment and Free Exercise Clauses. .............. 26
ITI.  Section 4602 violates the Free Speech Clause. .......ccccceueueueuiciiiicininnininnene, 31
CONCIUSION ... 35
Certificate Of COMPUANCE....cuvvvvviiiiiiiiicicicicicicec e 36
CertifiCate Of SEIVICE ...cviviririiiciricicictcctc e 37



Case: 24-1590 Document: 00118185486 Page: 3  Date Filed: 09/03/2024  Entry ID: 6665065

TABLE OF AUTHORITIES

CASES

Ageney for Int’] Dev. v. All. for Open Soc’y Int’l, Inc.,

570 U.S. 205 (2013) cuueueiieririniriririsesieieieie ettt ettt sttt bbb 16
Burwell v. Hobby 1.obby Stores, Inc.,

573 LS. 082 (20T4) ettt ettt 16
Carson v. Makin,

401 F. Supp. 3d 207 (D. Me. 2019) ..o 7,20, 34
Carson v. Makin,

596 U.S. 707 (2022) ...coueueiriieirerininirenerisirieeeeieieeeevesevesereaeaene 1,5,6,7,17, 23, 24, 25
Carson v. Makin,

979 F.3d 21 (15t Cit. 2020) c.cueueieireriririririreeeeeeieiereieieieieicieieieseeeeeseseene 6,7,8,19, 26

Church of the Lukumi Babalu Aye, Inc. v. Hialeah,
508 U.S. 520 (1993) c.cooiieiiviiiriiciici s 19, 22, 23, 25

Darren Patterson Christian Acad. v. Roy,
099 F. Supp. 3d 1163 (D. Colo. 2023)....c.cvviiieieiririieeeeeieseeeesenesenseeaes 24,29

Ewmp’t Div., Dep’t of Hum. Res. of Ore. v. Smith,
494 U.S. 872 (1990) .ottt 19

Fulton v. City of Philadelphia,
593 U.S. 522 (2021) cuviiiiiiiiiciiisicic s 23,24

Gonzales v. O Centro Espirita Beneficente Unido,
546 U.S. 418 (2000) ..cuvivviiiiiiiiiiiiiicisiiiiiieici s 23

Good News Club v. Milford Cent. Sch.,
533 U.S. 98 (2001) ettt 24

Hosanna-Tabor Evangelical Church & Sch. ». EEOC,
565 U.S. 17T (2012) ittt s s 29, 30



Case: 24-1590 Document: 00118185486 Page: 4  Date Filed: 09/03/2024  Entry ID: 6665065

Hurley v. Irish-Am. Gay, Lesbian & Bisexual Grp. of Boston, Inc.,
515 U.S. 557 (1995) et 34

Kennedy v. Bremerton Sch. Dist.,
597 U.S. 507 (2022) c.vririiiieieieieirinirieceieieesieeeie e sssseeseeeesenens 14,15, 18, 22, 24

Masterpiece Cakeshop, Ltd. v. Colorado C.R. Conm’n,
584 U.S. 617 (2018) et 22

McDaniel v. Paty,
435 ULS. 018 (1978) ettt eeene 16, 30

Miami Herald Publishing Co. v. Tornillo,
AL8 ULS. 24T (1974) ottt 34

Naser Jewelers, Inc. v. City of Concord,
513 F.3d 27 (15t Cit. 2008) c..ccuumeiiiriiicieieieieiririeeieiereieeseeseeeresessssetseeesesesessssesaeaes 15

Our Lady of Guadalupe Sch. v. Morrissey-Berra,
591 U.S. 732 (2020) cevvrieiiiiiiiiiiiiicisiicisiiiicec s 28

Pacific Gas & Elec. Co. v. Public Util. Comm'n of Cal.,
AT75 U.S. T (1980) et 34

Perry v. Sindermann,
408 ULS. 593 (1972) ittt 30

Reed v. Town of Gilbert,
576 U.S. 155 (2015) cuiiiiiiiiiiiiiicsiiiici s 31

Rideout v. Gardner,
838 F.3d 05 (15t Cit. 2010) cuuuvvrriiiriiiiierininirenererreeeteieiere et sees 32

Roberts v. U.S. Jaycees,
468 ULS. 009 (1984) ..ttt 32

Roman Cath. Diocese of Brooklyn v. Cuomo,
592 U.S. 14 (2020) cecuiviiiiiiiiiiiriiiiicisiciice s 22

Rosenberger v. Rector & Visitors of Unap. of 1V a.,
515 U.S. 819 (1995) et 31,32

111



Case: 24-1590 Document: 00118185486 Page:5  Date Filed: 09/03/2024  Entry ID: 6665065

Rumsfeld v. Forum for Academic & Institutional Rights, Inc.,

547 U.S. 47 (2000) w.evvreiririiiicicieieiriniteeieieessiseeeeiesesessesieeesesesesseeaes 32,33, 34, 35
St. Dominic Acad. v. Makin,

2024 No. 2:23-cv-00246-JAW (D. Me. Aug. 8, 2024).....cccvvvevicccreerriceenen 18, 21
Trinity Lutheran Church of Columbia, Inc. v. Comer,

582 U.S. 449 (2017) ettt nene 7,16, 30
Turner Broad. Sys., Inc. v. FCC,

512 U.S: 022 (1994) ottt 32
Ward v. Rock Against Racism,

497 ULS. 78T (1989) ittt 31
Widmar v. Vincent,

454 T.S. 203 (1981) ittt 25
STATUTES
5 IMLRISIAL 4553 ot 27
5 IMRSAL 4572 ettt 15, 26, 27, 30, 35
5 IMLRISIAL 4573 ettt 27
5 MER.SAL 4602 ..o 1, 8,13, 15, 16, 19, 35
20-A MLRSIAL G2t 5
20-A MLR.SIAL 2957 et 5
20-A MLR.SIAL §5204 ..ottt 5
28 ULS.C. § 1331 ettt 3
Me. Pl § 2021 oottt e 8, 15,19
P.L. 2023, ch. 188, §1, 2023 Me. Laws 370 ....ccccevurrrieerererirririeeeererereceeereseneeseeseaes 11

v



Case: 24-1590 Document: 00118185486 Page: 6  Date Filed: 09/03/2024  Entry ID: 6665065

OTHER AUTHORITIES

Aaron Tang, There’s a Way to Outmanenver the Supreme Court, and Maine Has Found Iz,
N.Y. Times (June 23, 2022)......ccccceviimiiniininiiiciniieiiieiieeessssesessse s 21



Case: 24-1590 Document: 00118185486 Page: 7  Date Filed: 09/03/2024  Entry ID: 6665065

REASONS WHY ORAL ARGUMENT SHOULD BE HEARD

This is a constitutional challenge to Maine’s continued attempt to unconstitu-
tionally exclude Crosspoint Church from participating in the state’s school choice pro-
gram because of its religious beliefs. As the district court acknowledged, this case “pre-
sents novel constitutional questions in the wake of the Supreme Court’s decision in
Carson v. Makin” that are ripe for this Court’s review. ADD3. Crosspoint believes that

oral argument will assist this Court in resolving this case.

INTRODUCTION

After forty years of religious discrimination in Maine’s school choice program,
the state continues to unconstitutionally exclude certain religious schools from partici-
pating in the state’s school choice program because of their religious beliefs. In Maine,
local school administrative units (SAUs) that do not operate their own secondary
schools may pay tuition for resident students to attend either a private secondary school
or another SAU’s secondary school. For its first 100 years, the program permitted par-
ticipation by private religious schools, but from 1980 until the Supreme Court’s decision
in Carson v. Makin, 596 U.S. 767 (2022), the state excluded these schools from the tuition
program, limiting participation only to non-sectarian schools.

Until recently, the state also exempted religious schools from certain nondiscrim-
ination provisions to accommodate their religious beliefs. Anticipating the Supreme
Court’s decision in Carson, however, the Maine legislature narrowed the religious ex-

emption in 5 M.R.S.A. §4602. The exemption previously covered all religious schools,
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but the amendment narrowed it to protect only religious schools that do not participate
in the tuitioning program. Without the exemption, religious schools are subject to ad-
ministrative investigations, complaints, and financial penalties of thousands of dollars
if they offer instruction or make hiring decisions consistent with their sincerely held
religious beliefs.

This “poison pill” is designed to deter religious schools from participating and
thus perpetuates the religious discrimination at the heart of the state’s prior sectarian
exclusion. From the start, Maine’s Attorney General and the then-Speaker of the House
of Representatives admitted this scheme was intentional. The legislature crafted the
poison pill explicitly to circumvent the Supreme Court’s decision in Carson. The poison
pill also specifically targeted Crosspoint, who operates the school that two of the Carson
plaintiffs attended.

Crosspoint brought this suit, alleging that the states’ discriminatory application
of the Maine Human Rights Act to exclude Crosspoint, who operates an otherwise
qualified school, from the tuition program violates the Free Exercise, Establishment,
and Free Speech Clauses of the U.S. Constitution. Although the district court held that
this scheme burdens Crosspoint’s religious expression and acknowledged that
Crosspoint faces a credible threat of enforcement, it declined to grant Crosspoint its
desired relief. At this point, after Crosspoint’s “hard-fought and significant victory” at

the Supreme Court in Carson, “the Maine Legislature and the Maine Attorney General
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have largely deprived Crosspoint and similar religious schools of the fruit of their vic-
tory.” ADD47. This Court should not allow the state to continue to do so.

JURISDICTIONAL STATEMENT

The district court had jurisdiction because Crosspoint alleges violations of the
First Amendment of the United States Constitution. 28 U.S.C. §1331. This Court has
jurisdiction because Crosspoint appeals from a final judgment disposing of all claims.
Id. §1291. On June 4, 2024, the district court granted the parties’ joint motion to convert
the order on a preliminary injunction into an order on a permanent injunction. ADD49-
56. On June 5, 2024, the court entered judgment. ADD57. Crosspoint timely appealed
on June 21, 2024. JA11.

STATEMENT OF THE ISSUES

I. Does §4602 of the Maine Human Rights Act violate the Free Exercise Clause
of the First Amendment?

II. Does §4572 of the Maine Humans Rights Act violate the Establishment and
Free Exercise Clauses of the First Amendment?

ITII.Does {4602 of the Maine Human Rights Act violate the Free Speech Clause of
the First Amendment?

STATEMENT OF THE CASE
I. Crosspoint Church and Bangor Christian School

Appellant Crosspoint Church, a Christian church located in Bangor, Maine, runs
Bangor Christian School (BCS), a preschool-12 religious school. BCS is a ministry of
Crosspoint Church founded in 1970 “to assist families in educating the whole child by
encouraging spiritual maturity and academic excellence in a supportive environment.”

JA83. Crosspoint runs BCS in accordance with its Statement of Faith, and its religious
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beliefs are central to BCS’s educational mission. JA85-88. Crosspoint considers pro-
spective students’ spiritual fit in determining admissions, and parents agree when they
join BCS that they support and will cooperate with the school’s religious mission and
educational philosophy. JA89-90. Because they serve as Christian role models to the
students and are responsible for inculcating BCS’s religious beliefs and wvalues,
Crosspoint employees must be co-religionists—that is, they must agree with the
school’s Statement of Faith and educational objectives. JA127-34.

As explained in BCS’s Statement of Faith, Crosspoint believes the Bible is iner-
rant and the “final authority in all matters.” JA83, 86-87. It believes that the only method
of salvation is by grace, through repentance and faith in Jesus Christ. JA85. Crosspoint
believes that marriage is defined by God to join one man and one woman in a covenan-
tal union and that sexual activity is not to occur outside of marriage. JA86-87. And it
also believes that a person’s “gender is both sacred and established by God’s design.”
JA89. Accordingly, BCS’s code of conduct prohibits students from, among other things,
engaging in sexual activity outside of marriage (as defined in the Statement of Faith) or
identifying as a gender other than their sex at birth. JA89. A student who persistently
and unrepentantly counter-witnesses—that is, advocates beliefs contrary to BCS’s
Statement of Faith—is considered not to agree and cooperate with BCS’s mission and

is subject to removal from the school. JA90.
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II. Maine’s Tuitioning Program and the Sectarian Exclusion

The Maine legislature guarantees every school-aged child residing within the state
“an opportunity to receive the benefits of a free public education.” 20-A M.R.S.A. §2(1).
It vests authority to fulfill this guarantee in local administrative units. Maine’s tuitioning
program is a school choice program for families residing in SAUs that do not maintain
a secondary school. 20-A M.R.S.A. §5204(4). Families residing in tuitioning SAUs may
send their child to the public or approved private school of their choice at the SAU’s
expense, up to the state tuition cap. 20-A M.R.S.A. {5204.

Until 1981, religious schools were eligible to participate in the tuition program.
See Carson, 596 U.S. at 774-75. But after the Maine Attorney General issued an opinion
concluding that allowing religious schools to participate violated the First Amendment’s
Establishment Clause, the Maine legislature amended the tuitioning law to require that
private schools be “nonsectarian” to participate. Id.; 20-A M.R.S.A. §2951(2). Because
of this sectarian exclusion, BCS was no longer eligible to participate in the tuitioning
program, and eligible families could no longer use their tuition benefit at BCS. See Car-
son, 596 U.S. at 775-70.

But the state did not enforce the sectarian exclusion to exclude a// religious
schools. Instead, the Education Commissioner administered the sectarian exclusion to
exclude only certain religious schools, depending on their religious beliefs. As the Edu-

cation Commissioner explained, the Education Department
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consider[ed] a sectarian school to be one that is associated with a particular
taith or belief system and which, in addition to teaching academic subjects,
promotes the faith or belief system with which it is associated and/or pre-
sents the material taught through the lens of this faith. While affiliation or
association with a church or religious institution is one potential indicator
of a sectarian school, it is not dispositive. The Department’s focus [was]
on what the school teaches through its curriculum and related activities,
and how the material is presented.

Carson v. Makin, 979 F.3d 21, 38 (1st Cir. 2020) (quoting interrogatory response of the
Maine Education Commissioner); JA260. In practice, the Education Department
treated schools operated by religious organizations as sufficiently nonsectarian when
they taught what the Department considered “universal moral and spiritual values.”
JA265; see Transcript of Oral Argument at 63-65, Carson v. Makin, 596 U.S. 767 (2022)
(No. 20-1088). And it excluded schools holding so-called “discriminatory” beliefs, such
as those teaching a particular religion as true or employing only co-religionists. JA259-
60 (Interrog. Resp. of Educ. Comm’r); JA233-55 (H. Legis. R., 1st Regul. Sess., at 582-
89 (Me. 2003)). Thus, the sectarian exclusion allowed religious schools to participate in
the tuitioning program if, and only if, the state was persuaded that the school’s religious
beliefs were satisfactorily “universal” and not “discriminatory.”

III. Carson v. Makin Invalidated the Sectarian Exclusion

In 2018, three families—including two families whose children attended BCS—
challenged the sectarian exclusion. In 2022, the Supreme Court of the United States
ruled in their favor, holding that the sectarian exclusion violated the Free Exercise
Clause because it “operate[d] to identify and exclude otherwise eligible schools on the

basis of their religious exercise” in violation of the First Amendment’s Free Exercise
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Clause. Carson, 596 U.S. at 789. The Court held that the Free Exercise Clause of the
First Amendment protects against “indirect coercion or penalties on the free exercise
of religion, not just outright prohibitions.” Id. at 778. And it concluded that “BCS ...
[is] disqualified from this generally available benefit ‘solely because of [its] religious
character,” and “[b]y ‘conditioning the availability of benefits in that manner,” Maine’s
tuition assistance program ... ‘effectively penalizes the free exercise’ of religion.” Id. at
780 (quoting Trinity Lutheran Church of Columibia, Inc. v. Comer, 582 U.S. 449, 462 (2017)).
The Court also found the Education Department’s practice of “scrutinizing whether
and how a religious school pursues its educational mission” particularly troubling be-
cause of the potential for “state entanglement with religion and denominational favor-
itism.” Id. at 787. As a result of that decision, the sectarian exclusion is unenforceable.

IV. The Maine Legislature Adds a Poison Pill to the Tuitioning Program

Throughout the Carson litigation, Commissioner Makin strove to deter BCS from
agreeing to participate in the tuitioning program if its students’ suit succeeded. To un-
dermine the Carson plaintiffs’ standing, Commissioner Makin contended that if the state
approved BCS for the tuition program, provisions of the Maine Human Rights Act
(MHRA) would require BCS to hire employees that do not share its religious beliefs.
See Det.’s Mot. for Summ. J. at 7-8, 13-14, Carson v. Makin, 401 F. Supp. 3d 207 (D. Me.
2019) (No. 1:18-cv-327-DBH), ECF No. 29; Br. for Appellee at 22-23, Carson v. Makin,
979 F.3d 21 (1st Cir. 2020) (No. 19-1746). This Court ultimately rejected the Commis-

sioner’s standing argument, and it reserved the question of how the MHRA applies to
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BCS because of constitutional and statutory exemptions available to religious organiza-
tions. See Carson, 979 F.3d at 28, 31.

While the Carson petition for certiorari was pending before the Supreme Court,
the Maine legislature passed a new law designed to undermine the Carson plaintifts’
standing. The law created a poison pill in the tuitioning program designed to deter dis-
tavored religious schools, including BCS, from participating if the Court invalidated the
sectarian exclusion. “An Act to Improve Consistency in Terminology and within the
Maine Human Rights Act,” P.L. 2021, Ch. 366, {19, amended the MHRA’s educational
discrimination provision (5 M.R.S.A. §4602) in two relevant ways: 1) it narrowed the
preexisting religious exemption for the sexual orientation and gender identity provisions
to protect only religious schools that do not participate in the tuitioning program, and
2) it added religion as a protected class and prohibited discrimination against students’
religious expression without providing an exemption for religious schools. JA43-54;
P.L. 2021, Ch. 366, §19, codified at 5 M.R.S.A. §4602(5)(C), (D). As a result, if the state
approved BCS for participation in the tuitioning program, the poison pill would pro-
hibit BCS from teaching from its religious perspective, requiring parents and students
to agree with BCS’s religious beliefs and religious educational mission, and requiring
students to adhere to a code of conduct consistent with BCS’s religious beliefs. Viola-
tions of the MHRA carry thousands of dollars in civil penalties and attorney’s fees lia-

bility. See 5 MR.S.A. §§4613(2)(B)(7), 4614.
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V. Procedural History
A. On March 27, 2023, Crosspoint filed a three-count complaint against the

Commissioner of the Maine Department of Education and the Commissioners of the
Maine Human Rights Commission, alleging that {4602 and {4572 of the MHRA eftec-
tively excluded it from the state’s tuitioning program in violation the Free Exercise,
Establishment, and Free Speech Clauses of the U.S. Constitution. JA15-42. The same
day, Crosspoint filed a motion for preliminary injunction to enjoin Defendants from
enforcing those provisions.

B. On February 27, 2024, the district court denied Crosspoint’s motion for a
preliminary injunction. ADD2-28. First, the district court held that Crosspoint’s claims
were ripe for review. It concluded that there is no “serious dispute” that “if BCS re-
ceived state funding,” its policies would “conflict directly with the MHRA’s prohibition
against discrimination on the basis of sexual orientation or gender identity.” ADD23.
And the “only way for Crosspoint to avoid liability” is for it to “refrain|[] from acting.”
ADD24. “Once Crosspoint is approved for tuitioning,” the court explained, “a member
of a protected class could apply at any time, forcing Crosspoint to either violate the
statute or compromise its religious beliefs.” I4. Thus, Crosspoint is forced to “do noth-
ing” or “give up control over concerns for legal liability.” Id.

The court also concluded that Crosspoint’s fear of enforcement is “eminently
reasonable,” especially considering “the timing of the amendments,” the then-Speaker

of the House’s statement that the law was designed to undermine the Supreme Court’s
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decision in Carson, and the Maine Attorney General’s statements indicating he would
enforce the MHRA against religious schools that apply to receive public funds.
ADD26-27. Such statements by the state’s chief law enforcement officer “reasonably”
caused Crosspoint “to conclude that he would pursue [them]| for asserted violations of
the MHRA’s antidiscrimination provisions.” ADD26-27. Indeed, the court continued,
it is a “short step” from Crosspoint accepting tuition funds to the Attorney General’s
enforcement of the MHRA “with its potential of civil and other penalties.” ADD24.

C. On the merits, the district court denied a preliminary injunction “primarily”
because it concluded that Crosspoint was “unlikely to succeed” on its constitutional
claims. ADD2. The court concluded that the MHRA’s antidiscrimination provisions
did, in fact, “burden Crosspoint’s religious exercise.” ADD33. “The statute plainly
would prohibit Crosspoint—if it joins the tuitioning program—ifrom denying admis-
sion to or otherwise excluding applicants based on their sexual orientation, gender iden-
tity, or religion,” the court explained. ADD30. And because Crosspoint requires its stu-
dents to comply with its Statement of Faith, “the MHRA effectively prohibits
Crosspoint from enforcing some tenets of those policies.” ADD33.

Even so, the court declined to apply strict scrutiny, concluding that the educa-
tional antidiscrimination provisions were “neutral, generally applicable, and rationally
related to a legitimate government interest.” ADD?2, 27. When this suit was filed, {4602
categorically exempted single-sex schools (for example, traditional all-boys or gitls

Catholic schools) from nearly all educational nondiscrimination provisions, including

10
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those relating to religion, sexual orientation, and gender identity. After this case was
tully briefed, the Maine legislature eliminated that exemption. See P.L. 2023, ch. 188, {1,
2023 Me. Laws 370. The court thus concluded that Crosspoint’s “argument on general
applicability appears to have been mooted” and held that §4602 is generally applicable.
ADD34.

The court also held that §4602 is “neutral.” ADD34-36. The court stated that it
did not find “significant evidence” that the legislature’s “objective was ‘to impede or
constrain religion’ as opposed to ensuring uniformity in a legislative scheme that already
prohibited these types of discrimination by organizations receiving public funds in the
housing and employment contexts.” ADID36. The court “acknowledge[d],” however,
that Attorney General Frey’s “immediate negative response to Carson and then-Speaker
Fecteau’s opinion about the purpose of the legislation len|[t] credence to Crosspoint’s
argument.” ADD38. But the court ultimately discounted those statements, holding that
“Maine has a legitimate interest in preventing discrimination in education,” and the
MHRA'’s challenged provisions were “rationally related to that interest.” ADD41.

As to the employment discrimination claim, the district court concluded that
there was no “case or controversy between the parties.” ADD43. In the court’s view,
“IbJoth Crosspoint and the state” agree that Crosspoint is exempt from §4572’s prohi-
bition on employment discrimination and thus the state “disclaimed” future enforce-

ment of the statute “in a manner that would appear to plainly violate the statute’s own

text.” ADD42-43.

11
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And as to the free speech claim, the district court held that {4602 of the MHRA
did not infringe on Crosspoint’s expression. “At least in this pre-enforcement context,”
the court explained, the challenged provisions “regulate conduct, not speech.” ADD43.

Finally, the district court held that the remaining preliminary injunction factors
tavored the state. The court explained that it did “not discount Crosspoint’s hardship
related to not participating in the tuitioning program for fear of MHRA enforcement.”
ADD46. But it concluded that this hardship did not “outweigh” the “potential hardship
the state would face from being unable to fully enforce its educational antidiscrimina-
tion laws” and the public interest in “the state being able to effectively combat discrim-
ination.” Id.

D. On March 28, 2024, the parties jointly moved to convert the order on prelim-
inary injunction into an order on a permanent injunction and enter final judgment. The
same day, the parties submitted joint stipulated facts for the purpose or resolving that
motion. The parties and the district court then conferred, resulting in the parties sub-
mitting a joint motion in response to the court’s order on April 24, 2024. The district
court then granted the parties’ joint motion to covert the order on the preliminary in-
junction into an order on a permanent injunction and enter final judgment on June 4,

2024. Crosspoint timely filed its notice of appeal. JA11.

12
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SUMMARY OF ARGUMENT

After the Supreme Court invalidated the sectarian exclusion, BCS is eligible to
participate in the state’s tuitioning program. But the liability the Maine Human Rights
Act now imposes on BCS—thanks to revisions the state made in anticipation of Car-
son—prevents BCS from doing so without relinquishing its religious identity. Until
those amendments, the state exempted religious schools from certain nondiscrimina-
tion provisions to accommodate their religious beliefs. But now the Maine legislature
has narrowed the religious exemption in 5 M.R.S.A. §4602 to effectively prohibit
schools from participating in the tuition program without facing the prospect of state
investigations, complaints, and large fines—merely for offering instruction consistent
with their sincerely held religious beliefs.

Section 4602 was plainly designed to exclude BCS from the state’s tuitioning
program. In the Maine Attorney General’s words, BCS’s specific religious beliefs are
“inimical to a public education” and “promote discrimination, intolerance, and bigotry.”
JA275. The law thus acts as a poison pill, effectively deterring religious schools from
participating. This perpetuates the religious discrimination at the heart of the sectarian
exclusion. The Free Exercise Clause prohibits government from burdening a plaintiff’s
“sincere religious practice pursuant to a policy that is not neutral or generally applica-
ble ... unless the government can satisty strict scrutiny by demonstrating its course was

justified by a compelling state interest and was narrowly tailored in pursuit of that
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interest.” Kennedy v. Bremerton Sch. Dist., 597 U.S. 507, 525 (2022) (cleaned up). Defend-
ants cannot meet that burden.

Before the Maine legislature adopted {4602, Commissioner Makin declared that
if BCS became approved for tuition purposes, it would be subject to §4572(1)(A), which
prohibits employers from failing or refusing to hire or otherwise discriminating against
any applicant “because of race or color, sex, sexual orientation or gender identity, phys-
ical or mental disability, religion, age, ancestry, national origin or familial status.” See
Defs.” Mot. for Summ. J. (D. Me.), supra, at 7-8, 13-14; Br. of Appellee (CA1), supra, at
22-23. So even though BSC is now eligible to participate in the tuitioning program, it
taces a credible threat of Defendants enforcing {4572(1)(A) to prohibit BCS’s practice
of hiring only co-religionists if it participates. Applying the MHRA’s employment dis-
crimination provision to prohibit Crosspoint from hiring only co-religionists violates
the text of Establishment and Free Exercise Clauses.

Section 4602 also restricts Crosspoint’s speech based on content and viewpoint.
It is designed to coerce BCS into abandoning its religious-based perspectives as a con-
dition of participating in the tuition program. Maine now forces BCS to choose either
to forgo publicly funded tuition payments or to face the imminent prospect of thou-
sands of dollars in liability. Suppressing BCS’s religious perspective is the avowed pur-
pose of §4602. This provision violates the Free Speech Clause.

At bottom, Crosspoint is “stuck between ‘the Scylla of intentionally flouting state

law and the Charybdis of forgoing what [it] believe[s] to be constitutionally protected
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activity.”” ADD27. In that contest, the Constitution wins. The Court should vacate the
district court’s judgment and remand the case with instructions to permanently enjoin
the states from enforcing 5 M.R.S.A. §4572 and 5 M.R.S.A. §4602 against Crosspoint.

STANDARD OF REVIEW

This Court reviews First Amendment claims de novo. Naser Jewelers, Inc. v. City of
Concord, 513 F.3d 27, 32 (1st Cir. 2008).

ARGUMENT
Sections 4602 and 4572 of the Maine Human Rights Act effectively exclude

Crosspoint from the state’s tuitioning program in violation the Free Exercise, Estab-
lishment, and Free Speech Clauses of the U.S. Constitution. The district court erred in
holding otherwise.

I. Section 4602 violates the Free Exercise Clause.

Section 4602 is a poison pill that violates the Free Exercise Clause. See P.L. 2021,
Ch. 360, {19, codified at 5 M.R.S.A. §4602(5)(C), (D). The Free Exercise Clause pro-
hibits government from burdening a plaintiff’s “sincere religious practice pursuant to a
policy that is not neutral or generally applicable ... unless the government can satisfy
strict scrutiny by demonstrating its course was justified by a compelling state interest
and was narrowly tailored in pursuit of that interest.” Kennedy, 597 U.S. at 525 (cleaned
up).

The poison pill substantially “burden[s] Crosspoint’s religious exercise.”
ADD33. After Carson, Crosspoint is now eligible to participate in the tuitioning pro-

gram, but if it does so, the poison pill will prohibit it from operating as a religious
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school. As the district court correctly concluded, the statute “plainly would prohibit
Crosspoint—if it joins the tuitioning program—ifrom denying admission to or other-
wise excluding applicants based on their sexual orientation, gender identity, or religion.”
ADD30. Indeed, if Crosspoint participates in the program, the MHRA will “effectively
prohibit[]” Crosspoint from “enforcing several of its religiously motivated policies”—
policies that are critical to carrying out the schools’ religious mission. ADD33. Putting
Crosspoint to the choice of participating in a generally available benefit program or
surrendering its constitutionally protected religious exercise penalizes its religious exer-
cise and constitutes a substantial burden. T7nity Lutheran, 582 U.S. at 462 (“[W]hen the
State conditions a benefit in this way, ... the State has punished the free exercise of
religion: “To condition the availability of benefits ... upon [a recipient’s] willingness
to ... surrender][ | his religiously impelled [status] effectively penalizes the free exercise
ot his constitutional liberties.””) (quoting McDaniel v. Paty, 435 U.S. 618, 626 (1978) (plu-
rality opinion); see Agency for Int'l Dev. v. All. for Open Soc’y Int’), Ine., 570 U.S. 205, 217-19
(2013) (holding that government may not condition benefits on the recipient relinquish-
ing constitutional rights). Violations of MHRA carry substantial monetary penalties and
potential attorney’s fees liability, 5 M.R.S.A. §§4613(2)(B)(7), 4614, which also consti-
tute a substantial burden, see Burwel/ v. Hobby 1.obby Stores, Inc., 573 U.S. 682, 691 (2014).

Crosspoint also reasonably fears enforcement: the Education Commissioner’s
briefing to the Supreme Court in Carson threatened to enforce 5 M.R.S.A. {4602 against

BCS if it participated in the tuitioning program, and Attorney General Frey’s June 21,
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2022 press release specifically identified BCS as an enforcement target. See Br. for Resp’t
at 54, Carson v. Makin, 596 U.S. 767 (2022) (No. 20-1088); JA274-75 (Statement of
Maine Attorney General Aaron Frey on Supreme Court Decision in Carson v. Makin).
Despite holding that the MHRA burdens BCS’s religious expression and ac-
knowledging that BCS “reasonably” believes that it faces a credible threat of enforce-
ment, the district court nevertheless concluded that {4602 was generally applicable, neu-
tral, and need only be justified by a rational basis. ADID26-27, 41. The court stated that
it did not find “significant evidence” that the legislature’s “objective was ‘to impede or
constrain religion’ as opposed to ensuring uniformity in a legislative scheme that already
prohibited these types of discrimination by organizations receiving public funds in the
housing and employment contexts.” ADID36. The court “acknowledge[d],” however,
that Attorney General Frey’s “immediate negative response to Carson and then-Speaker
Fecteau’s opinion about the purpose of the legislation len|t] credence to Crosspoint’s
argument.” ADD38. But the court ultimately discounted those statements, holding that
“Maine has a legitimate interest in preventing discrimination in education,” and the
MHRA'’s challenged provisions were “rationally related to that interest.” ADD41. This
analysis applied the wrong constitutional test and misread the purpose and reach of the

statute.
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A.  Section 4602 targets Crosspoint’s religious exercise and triggers
strict scrutiny.

Contrary to the district court’s conclusion, {4602 is not generally applicable.
When this suit was filed, {4602 categorically exempted single-sex schools (for example,
traditional all-boys’ or girls’ Catholic schools) from neatly all educational nondiscrimi-
nation provisions, including those relating to religion, sexual orientation, and gender
identity. After this case was fully briefed, the Maine legislature eliminated that exemp-
tion. But even without that exemption, {4602 still fails the test for general applicability.
Just last month, the same district court assigned to this case held that {4602 is not
generally applicable because is “does not apply to private postsecondary institutions or
to schools located outside of Maine” that participate in the tuition program. See S7
Dominic Acad. v. Makin, No. 2:23-cv-00246-JAW (D. Me. Aug. 8, 2024), Doc. 50 at 51;
see id. (“It appears that these schools could adopt any of St. Dominic’s policies or prac-
tices that allegedly violate the MHRA without fear of enforcement actions or risk of
losing access to public funds from Maine. In other words, Chapter 366 is ‘underinclu-
sive,” and therefore not generally applicable, because it ‘fail[s] to prohibit nonreligious
conduct that endangers [Maine’s| interests in a similar or greater degree than’ St. Dom-
inic’s conduct.”).

Nor is the law “neutral.” ADD41. A law “will not qualify as neutral if it is ‘spe-
cifically directed at ... religious practice,” such as “if it ‘discriminate[s] on its face,” or

if a religious exercise is otherwise its ‘object.” Kennedy, 597 U.S. at 526 (quoting Emp’t
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Diy., Dep’t of Hum. Res. of Ore. v. Smith, 494 U.S. 872, 877 (1990); Church of the Lukumi
Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 533 (1993)). Failing either neutrality or general
applicability triggers strict scrutiny. Id. Moreover, “[a] plaintiff may also prove a free
exercise violation by showing that ‘official expressions of hostility’ to religion accom-
pany laws or policies burdening religious exercise”; in such cases the Supreme Court
has “set aside such policies without further inquiry.” Id. at 2422 n.1 (quotation omitted).

Section 4602 targets Crosspoint’s religious exercise. It was expressly designed to
exclude Crosspoint from the tuitioning program, because—in the Maine Attorney Gen-
eral’s own words—Crosspoint’s specific religious beliefs are “inimical to a public edu-
cation” and “promote discrimination, intolerance, and bigotry.” JA275. Although {4602
has ramifications for many religious schools, its timing and structure show that its pur-
pose was to preemptively exclude BCS and other schools with similar beliefs from the
tuitioning program to moot Carson. In Carson, Commissioner Makin identified particular
requirements that would prompt BCS to decline to participate in the tuitioning pro-
gram. See Defs.” Mot. for Summ. J. (D. Me.), supra, at 7-8, 13-14; Br. of Appellee (CA1),
supra, at 22-23. The legislature then imposed those very same requirements after the
Commissioner’s attempt to craft a poison pill from existing law failed in this Court. See
Br. for Resp’t (SCOTUS), supra, at 54; Carson, 979 F.3d at 28, 31; P.L. 2021, Ch. 3606,

§19; 5 M.R.S.A. §4602(5)(C).
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This result is intentional and specifically targets BCS’s sincere religious beliefs.
As Attorney General Frey explained in his press release the day the Supreme Court
decided Carson:

The education provided by the schools at issue here is inimical to a
public education. They promote a single religion to the exclusion of
al