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QUESTION PRESENTED

Bethesda University is a Pentecostal institution
that requires its Board members to share its religious
faith and to act consistently with its Pentecostal
beliefs. Consistent with these requirements, Bethesda
removed purported Board members who did not share
its religious beliefs. Nonetheless, a California state
court adjudicated an intra-faith dispute over the
Board members’ religious qualifications, allowing a
non-Pentecostal religious faction to usurp control of
the University.

The question presented is: Does the ecclesiastical
abstention doctrine bar courts from adjudicating the
religious qualifications of the leaders of a religious
Institution?
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PARTIES TO THE PROCEEDING AND
CORPORATE DISCLOSURE STATEMENT

Petitioner Bethesda University was a plaintiff,
cross-complainant, cross-defendant, and appellant
below. Petitioner Pan-Ho Kim was a defendant, cross-
complainant, and appellant below. Respondents
Seungje [Seung Je] Cho, Soon Bum Huh, Ji [Chi] Tae
Jung, Myung Ho Suh [Seo], Eric Choi, Kyung Hwan
Ko, Kwon [Gwon] Tae Kim, Dong Hwan Choi, Bum
Kyu Son, and Roes 1-100 were cross-defendants and
respondents below.
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RELATED PROCEEDINGS

There are no related proceedings.
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INTRODUCTION

Like countless schools, hospitals, and charities
across the nation, Bethesda University (“Bethesda”)
has religion embedded in its DNA. Founded by a
Pentecostal megachurch in Seoul, South Korea, its
Constitution and Bylaws commit Bethesda to the goal
of understanding theology “through a Pentecostal
Evangelical perspective.” App.16a; App.102a. The
Bylaws require the Board of Directors (the “Board”) to
espouse an  “Evangelical and  Charismatic
understanding and style of life,” as “evidenced”
through their agreement to a 12-point Statement of
Faith. App.7a; App.45a; App.104a; App.14la. For
decades, the Bethesda’s Board consisted of
Pentecostal board members, led by a Pentecostal
pastor as Chairman of the Board. That changed when
an insurgent University President assembled a bare
quorum of the Board to elect four new members who
were Presbyterian, not Pentecostal, and who never
signed the Statement of Faith.

After the rightful Board removed the President
and ousted his improperly seated board members, the
ousted members filed suit—ultimately leading the
California courts to jump headlong into this religious
dispute and declare that “nothing in the Constitution
and Bylaws prevents a ‘Protestant’ minister, or
someone not of the Pentecostal faith, from serving on
the Board.” App.14a; App.24a; App.48a. In other
words, the civil courts concluded that any
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Protestant—though perhaps not a Catholic, for
example—would satisfy the religious criteria for
board membership. The state courts reached this
conclusion, not by avoiding matters of religious
doctrine or practice, but by interpreting the religious-
qualification language in Bethesda’s founding
documents in a manner that deprived Bethesda of
religious autonomy.

Since 1871, this Court has warned that it would
“lead to the total subversion of . . . religious bodies|[] if
any one aggrieved by one of their decisions could
appeal to the secular courts and have them reversed.”
Watson v. Jones, 80 U.S. 679, 729 (1871). Just so here.
When asked to settle a dispute between two religious
factions, the California courts should have declined to
exercise jurisdiction because the U.S. Constitution
does not grant it.

Instead, the California courts’ conclusion that any
Protestant may govern a specifically Pentecostal
Institution is not only theologically mistaken, but it
offends the First Amendment. “[Tlhe First
Amendment prohibits civil courts from resolving . ..
disputes on the basis of religious doctrine and
practice.” Jones v. Wolf, 443 U.S. 595, 602 (1979).
Instead, courts “defer” to the resolution of such
disputes by ecclesiastical leaders. Id. For the courts to
usurp responsibility for deciding who holds an
acceptable view on the ongoing work of the Holy
Spirit, for example, “necessitates the interpretation of
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ambiguous religious law and usage.” Serbian E.
Orthodox Diocese v. Milivojevich, 426 U.S. 696, 708
(1976) (quoting Md. & Va. Churches v. Sharpsburg

Church, 396 U.S. 367, 369 (1970) (Brennan, dJ.,
concurring).

The ecclesiastical abstention doctrine! exists to
prohibit this type of entanglement in religious
questions. Id., at 708-10. In the 1960s and 1970s, this
Court solidified the ecclesiastical abstention doctrine
in a line of cases related to church property. It
explained that “neutral principles” might allow the
resolution of certain real property cases, but
abstention remains the rule: “The First Amendment
therefore commands civil courts to decide church
property disputes without resolving underlying
controversies over religious doctrine. This principle
applies with equal force to church disputes over
church polity and church administration.” Id., at 710
(quoting Presbyterian Church in U.S. v. Mary
Elizabeth Blue Hull Mem’l Presbyterian Church, 393
U.S. 440, 449 (1969)) (internal quotation marks and
alteration omitted); see also Presbyterian Church, 393
U.S. at 449 (“First Amendment values are plainly
jeopardized when church property litigation i1s made

! Some courts refer to this principle as the “ecclesiastical
abstention doctrine,” see, e.g., Paul v. Watchtower Bible & Tract
Soc. of New York, Inc., 819 F.2d 875, 878 (9th Cir. 1987); others
term it the “church autonomy doctrine,” see, e.g., Belya v. Kapral,
45 F.4th 621, 628, n. 4 (2d Cir. 2022). It is the same doctrine by
either name.
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to turn on the resolution by civil courts of
controversies over religious doctrine and practice.”).

Since that time, however, some courts have
stretched the “neutral principles” exception to decide
an ever-expanding compass of cases. Others have
resisted the invitation to flatten religious nuance with
the mallet of “neutral principles.” As a result, lower
courts have fractured along two lines: (1) whether to
erode the distinction between real property disputes
and those implicating matters of church membership,
good standing, and eligibility to lead; and (2) whether
ecclesiastical abstention is reserved for hierarchical
churches and not for congregational sects or other
religious institutions without an obvious religious
judicatory. The erosion of ecclesiastical abstention
along either of these axes 1s devastating for the
Religion Clauses’ guarantee of free exercise and
prohibition on state-established religion.

The decision in this case highlights the wrong side
of both splits: the California courts invoked “neutral
principles” in a non-property dispute, and they
refused deference to a non-hierarchical religious
institution. Ultimately, the California courts lacked
any justification for arrogating to themselves the
responsibility and jurisdiction to declare that any
Protestant would qualify to serve on Bethesda’s Board
(presumably as long as they are willing to follow
Pentecostal ideals). The Court should grant the
Petition to resolve the divisions in the lower courts
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and confirm that the First Amendment guarantees
religious institutions like Bethesda the autonomy to
enforce faith-based criteria for selecting their
leadership without civil courts reviewing and
rejecting their religious judgments.

OPINIONS BELOW

The opinion of the California Court of Appeal,
Fourth Appellate District Division Three, is reported
at No. G062514, 2024 WL 1328330 (Cal. Ct. App. Mar.
28, 2024) and reproduced at App.2a. The April 18,
2024, one-sentence order denying the petition for
rehearing is reproduced at App.50a. The bench trial
judgement and opinion of the Superior Court of
California, Orange County, in favor of Respondents
are reported at No. 30-2022-01276823-CU-PP-NJC,
electronic filing number 143 (Cal. Sup. Ct. Apr. 7,
2023) and reproduced at App.22a.

JURISDICTION

The Supreme Court of California denied the
petition for review on July 10, 2024. Bethesda Univ. v.
Kim, No. S284939 (Cal. July 10, 2024); App.la. This
Court has jurisdiction under 28 U.S.C. §1257(a).

PERTINENT CONSTITUTIONAL PROVISIONS
AND STATUTES

The First Amendment to the United States
Constitution provides: “Congress shall make no law
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respecting an establishment of religion, or prohibiting
the free exercise thereof.” U.S. Const. amend. I.

California Labor Code §9418 provides:

(a) Upon the filing of an action therefor by any director
or member, or by any person who had the right to vote
1n the election at issue after such director, member, or
person has exhausted any remedies provided in the
articles or bylaws, the superior court of the proper
county shall determine the validity of any election or
appointment of any director of any corporation.

(b) Upon the filing of the complaint, and before any
further proceedings are had, the court shall enter an
order fixing a date for the hearing, which shall be
within five days unless for good cause shown a later
date 1s fixed, and requiring notice of the date for the
hearing and a copy of the complaint to be served upon
the corporation and upon the person whose purported
election or appointment is questioned and upon any
person (other than the plaintiff) whom the plaintiff
alleges to have been elected or appointed, in the
manner in which a summons 1s required to be served,
or, if the court so directs, by registered mail; and the
court may make such further requirements as to
notice as appear to be proper under the circumstances.

(¢) The court, consistent with the provisions of this
part and in conformity with the articles and bylaws to
the extent feasible, may determine the person entitled
to the office of director or may order a new election to
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be held or appointment to be made, may determine
the validity of the issuance of memberships and the
right of persons to vote and may direct such other
relief as may be just and proper

STATEMENT OF THE CASE
I. Factual Background

Bethesda 1s a private Pentecostal university
located in Anaheim, California. The small university
explicitly promotes Pentecostal theology and aims to
inculcate the Pentecostal faith and ethical values in
its students. Yoido Full Gospel Church, a Pentecostal
megachurch in Seoul, South Korea, founded Bethesda
in 1976. App.29a; App.54a. Bethesda is governed by a
Board of Directors with a goal to “[u]lnderstand
theology and society through a Pentecostal
Evangelical perspective.” App.16a; App.102a.

This matter concerns a dispute over legitimacy
between the “Kim Board,” represented by Petitioners,
and its rival, the “Cho Board,” represented by
Respondents. All members of the Kim Board are
Pentecostal, whereas the Cho Board includes four
Presbyterians. Petitioner Pan-Ho Kim was a member
of the Board of Directors of Bethesda and was a
member of both the Kim Board and the Cho Board.

Until the California courts got involved,
Bethesda’s Board of Directors was the Kim Board, led
by chairman Kyung Moon Kim, senior pastor at one of
the Full Gospel Churches in Korea (“Kim,” no relation
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to Petitioner). That changed on April 7, 2023, when a
California court appointed the Cho Board to govern
Bethesda. App.23a—24a.

A. Bethesda’s Governing Documents

Bethesda’s governing documents are its
Constitution, Bylaws, and Trustee Handbook.
App.43a—44a; App.48a. These documents set forth
Bethesda’s purpose and mission, the required
qualifications for members of the Board of Directors,
procedures for Board meetings and Board elections,
and the Board members’ terms of office. App.44a—47a.

Relevant here, the Constitution and Bylaws of
Bethesda University require that members of the
“Board of Directors must possess ... [a] high level of
spiritual development and integrity defined in terms
of Evangelical and Charismatic understanding and
style of life.” App.46a. Moreover, “[elmphasis is placed
on those who have been involved in Christian ministry
exhibiting a theology consistent with the theological
position of BU”—and “[t]his will be evidenced by
their agreement to sign the BU Statement of
Faith.” App.7a; App.45a (emphasis added). Further,
“potential Board members must ‘demonstrate
commitment to their own spiritual growth, [] the BU
Statement of Faith, [and] local church ministry.”
App.45a (quoting the Bylaws) (emphasis in original).

The twice-referenced Bethesda  University
Statement of Faith is a 12-point credo highlighting
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key components of the Pentecostal faith. See
“Statement of Faith,” Bethesda Univ., available at
www.buc.edu/about. Each of its points has specific
meaning within the school’s “Pentecostal Evangelical
perspective.” App.16a.

B. Dispute Regarding the Board of Directors

When the current controversy began, Bethesda’s
Board included eleven members serving staggered
three-year terms. App.4a. Seven of those members (a
bare quorum) convened on June 14, 2021 and
unanimously elected six new board members. The new
members were Pan-Ho Kim, Chi Tae Chung, Kwon
Tae Kim, Myung Ho Seo, Dong Hwan Choi, and Eric
Choi (i.e., the Cho Board). Id.; App.30a—31a. The last
four individuals were Presbyterian, not Pentecostal.
App.4a—5a. Cho accomplished this change in
leadership by “misrepresent[ing] to the members
present that Bethesda’s accrediting agency, the
Transnational Association of Christian Colleges and
Schools (TRACS), required a diversity of
denominations in its leadership.” Id.; App.36a.

Ten months later on April 9, 2022, Rev. Kim, then-
Chairman of the Board, convened a “special board
meeting” during which the Board found that the six
new board members were invalidly elected “due to
several defects including . . . that they do not subscribe
to the theology consistent with Bethesda University
as 1s required of all board members pursuant to the
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Bylaws.” App.37a The Board removed them from their
posts. App.31a. A few weeks later, on April 30, 2022,
Kim scheduled another “special board meeting” where
six new board members were elected, comprising the
Kim Board. Id. None of the four Presbyterians was
reelected on April 30. Id.; App.5a—6a.

In response, seven members of the Cho Board, led
by then-President Seungje Cho, convened and
declared that the April 30, 2022, special board
meeting was invalid for lack of quorum and elected
their own Chairman of the Board, purportedly
replacing Rev. Kim. App.31a.

The Kim Board then convened, terminated
Seungje Cho as President, and elected Pan-Ho Kim as
President. App.32a. On dJune 3, 2022, Kim sent a
letter to Cho notifying Cho to vacate the President’s
house, a private residence provided by the University.
1d.

II. Procedural History
A. California Superior Court Proceedings

On August 19, 2022, the Cho Board (holding itself
out as Bethesda University) filed a complaint, and the
Kim Board filed a cross complaint against the Cho
Board under California Corporations Code §9418 to
determine which Board should control Bethesda.
App.22a—23a; App.30a. That law does not include any
exception for deciding disputes that involve
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ministerial positions or positions that include a faith-
based qualification. App.42a—43a.

Both Boards claimed legitimacy. The Kim Board
contended that the Cho Board’s election was invalid
because four of the six newly elected members were
Presbyterian, not Pentecostal, and each Presbyterian
member had not signed the Statement of Faith.
App.32a—33a. The Cho Board argued that it was
rightly installed by a quorum and that the Kim Board
was not. App.31a—32a.

The trial court found that religious qualifications
for Board members to be “aspirational’” but
“unworkable” given the conflict between the
competing factions. App.47a; App.49a; App.24a—25a.
It concluded that the Cho Board “is the legitimate and
governing Board of Directors of Bethesda University,”
installed the Cho Board, and invalidated the Kim
Board’s actions. App.23a—24a. The court also held
that “[n]othing in the Constitution and By-Laws
prevents a ‘Protestant’ minister, or someone not of the
Pentecostal faith, from serving on the Board”; and
“[t]here 1s no requirement in the Constitution and By-
Laws that a Board member sign a Statement of Faith
to become, or remain, a member of the Board.”
App.24a. The Superior Court also held that “[b]ecause
a determination as to which Board is the correct board
does not involve questions of theology, the matter is
properly before this court ....” App.29a. It did not
explain how its determination that any Protestant
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minister could satisfy the expressly religious criteria
for Board membership was not a “question[] of
theology.” See id.

B. California Court of Appeal Proceedings

The California Court of Appeal affirmed the trial
court’s ruling and rejected Petitioners’ argument that
the trial court’s order violated the First Amendment
and the ecclesiastical abstention doctrine. App.12a—
14a.

It rejected Petitioners’ argument that “the superior
court did not have subject matter jurisdiction to
decide Bethesda’s religious leadership,” App.55a,
because it “was only required to interpret the
governing documents.” App.4a. The Court of Appeal
reasoned that California courts could adjudicate a
church dispute under the “neutral principles of law
approach” as long as “it involves no consideration of
doctrinal matters, whether the ritual and liturgy of
worship or the tenets of faith.” App.13a. Thus, “the
court has jurisdiction to, among other things,
interpret governing documents,” and “may look not
only to California corporations law, but also to the
religious corporation’s bylaws and articles of
incorporation, as well as the mnational church’s
constitutions, canons, and the like.” Id. (quoting
Concord Christian Center v. Open Bible Standard
Churches, 132 Cal. App. 4th 1396, 1410-11 (2005) and
New v. Kroeger, 167 Cal. App. 4th 800, 820 (2008)).
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The appellate court affirmed the trial court’s
interpretation of Bethesda’s Constitution and Bylaws,
agreeing that “nothing in the Constitution and Bylaws
prevents a ‘Protestant’ minister, or someone not of the
Pentecostal faith, from serving on the Board,” and
concluding that “the same documents did not require
a board member to ‘sign a Statement of Faith to
become, or remain, a member of the Board.” App.14a
(quoting trial court order); App.l16a. It reasoned
Bethesda’s documents “are no different than other
board member requirements commonly found in
corporate documents. Either the documents require
certain qualifications, or they do not. It does not
intrude upon religious or doctrinal matters to read the
documents involved and determine what the plain
language of the document states.” App.14a.

The court then analyzed the Bylaws and held:
(1) Bethesda’s “goal” to “[u]lnderstand theology and
society through a  Pentecostal Evangelical
perspective” was not a Board member qualification,
App.16a; and (2) the language calling for Board
members to “have been involved in Christian ministry
exhibiting a theology consistent with the theological
position of [Bethesdal’ and “their agreement to sign
the [Bethesda] Statement of Faith” merely constituted
an emphasis, which “is not the same as a
requirement.” Id. (quoting the Bylaws). While
declining to opine further on the Statement of Faith,
App.17a, n. 4, the appellate court nevertheless quoted
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Seungje Cho’s testimony—stating “Presbyterian or
Pentecostal[,] as long as they are willing to follow
Pentecostal 1deals, it doesn’t matter”—to conclude
“his understanding is supported by the plain language
of the Bylaws.” App.17a. The Court of Appeal
therefore fully affirmed the trial court’s order.
App.20a.

C. California Supreme Court Proceedings

Petitioners timely filed a petition for review to the
Supreme Court of California. The court denied that
petition on July 10, 2024 in a one-sentence order.
App.la.

REASONS FOR GRANTING THE PETITION

I. The Decision Below Conflicts with this
Court’s Precedent and Widens a Split
Regarding Whether the Neutral Principles of
Law Exception Should Apply Outside of
Church Property Disputes.

The ecclesiastical abstention doctrine precludes
courts from interfering with religious leadership
disputes. This doctrine should have immediately
ended this case. But the California courts charted a
different course by deciding this case based on the so-
called “neutral principles of law approach” to religious
disputes. App.13a—14a. Even though courts have
historically confined the “neutral principles”
exception to “settling church property disputes,”
Jones, 443 U.S. at 602, App.13a, the decision below
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extends that approach to those involving faith-based
qualifications for membership or leadership in a
religious organization, thereby widening a split
among courts on the bounds of the neutral principals
exception. But religious qualifications are a different
breed of cases that do not implicate the State’s
interest in settled property rights. This Court should
therefore grant review to clarify that ecclesiastical
abstention bars adjudication of religious leadership
disputes and that the “neutral principles” approach is
a rare exception that does not apply to such disputes.

A. The Ecclesiastical Abstention Doctrine
Bars Jurisdiction Over the Governance of
Religious Institutions.

The ecclesiastical abstention doctrine protects
religious institutions’ fundamental right “to decide for
themselves, free from state interference, matters of
church government as well as those of faith and
doctrine.” Kedroff v. St. Nicholas Cathedral of
Russian Orthodox Church in N. Am., 344 U.S. 94, 116
(1952). This Court has long recognized that it “would
lead to the total subversion of . . . religious bodies[] if
any one aggrieved by one of their decisions could
appeal to the secular courts” to undermine those
decisions. Watson, 80 U.S.at 729. Accordingly, this
Court’s precedent bars civil courts from exercising
jurisdiction in matters which “concern[] theological
controversy, church  discipline, ecclesiastical
government, or the conformity of the members of the
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church to the standard of morals required of them.”
Id., at 733.

But that i1s exactly what has happened here.
Bethesda determined that the purported non-
Pentecostal Board members were ineligible to serve
and therefore removed them. By undoing Bethesda’s
decision and reinstating the Cho Board, the California
courts allowed a “total subversion” of Bethesda’s
religious determination and placed a civil court in the
middle of a matter of ecclesiastical governance of a
religious university. See id. Such an egregious
violation of longstanding precedent undermines the
most basic protections of the First Amendment and
strikes at the heart of the concerns that led to the
inclusion of the First Amendment in the Bill of Rights.
J. MADISON, Memorial and Remonstrance Against
Religious Assessments, in 2 THE WRITINGS OF
JAMES MADISON 183, 187 (G. Hunt ed. 1901)
(“[TThat the Civil Magistrate is a competent Judge of
Religious truth ... is an arrogant pretension.”); see
also Michael W. McConnell, The Origins and
Historical Understanding of Free Exercise of Religion,
103 Harv. L. Rev. 1409 (1990) (describing the
historical underpinnings of the Free Exercise Clause).
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B. This Court Recognized a Narrow “Neutral
Principles” Exception to Ecclesiastical
Abstention in Church Property Cases.

Instead of following this Court’s longstanding
precedent and holding it had no jurisdiction, the
California Court of Appeal blessed the lower court’s
purported application of a narrow exception to
ecclesiastical abstention known as the “neutral
principles” approach. This exception dates back to this
Court’s foundational cases developing these doctrines
that involved property disputes. See, e.g., Watson, 80
U.S. at 725; Presbyterian Church Presbyterian
Church, 393 U.S. at 449; Milivojevich, 426 U.S. at 721,
Jones, 443 U.S. at 602—-03. In these cases, the Court
established a narrow exception to adjudicate religious
property disputes. See Presbyterian Church, 393 U.S.
at 449 (“[T]here are neutral principles of law,
developed for use in all property disputes, which can
be applied without ‘establishing’ churches to which
property is awarded.”); see also Jones, 443 U.S. at 602
(explaining “a State may adopt any one of various
approaches for settling church property disputes so
long as it involves no consideration of doctrinal
matters, whether the ritual and liturgy of worship or
the tenets of faith™) (emphasis omitted) (quoting Md.
& Va., 396 U.S. at 368 (Brennan, J., concurring)).

In his influential concurrence in Maryland &
Virginia, JUSTICE BRENNAN explained the neutral
principles exception for church property cases:
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“[N]eutral principles of law, developed for use in all
property disputes” ... provide another means for
resolving litigation over religious property. Under
the ‘formal title’ doctrine, civil courts can determine
ownership by studying deeds, reverter clauses, and
general state corporation laws. Again, however,
general principles of property law may not be relied
upon if their application requires civil courts to
resolve doctrinal issues. For example, provisions in
deeds or in a denomination’s constitution for the
reversion of local church property to the general
church, if conditioned upon a finding of departure
from doctrine, could not be civilly enforced.

396 U.S. at 370 (quoting Presbyterian Church, 393
U.S. at 449).

Importantly, the Court has cabined the “neutral
principles” approach to property disputes. Nowhere is
that more apparent than in the cases where a
property dispute approaches the boundaries of a
religious inquiry. In Milivojevich, for example, the
Court reversed a decision by the Illinois Supreme
Court that settled a property dispute in part by
deciding that the mother church had arbitrarily
divided a diocese in order to replace a sitting bishop.
426 U.S. at 707-08. The Court reversed because
“analyz[ing] whether the ecclesiastical actions of a
church judicatory are ... ‘arbitrary’ must inherently
entail inquiry into . . . canon or ecclesiastical law.” Id.,
at 713. The Court further cautioned that the First
Amendment “commands civil courts to decide church
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property disputes without resolving underlying
controversies over religious doctrine.” Id., at 710
(emphasis added); see also Jones, 443 U.S. 608-09;
Kedroff, 344 U.S. at 116.

The rule to emerge from this decades-old line of
cases 1s simple: courts can rely on neutral principles
to resolve a property dispute that “involves no
consideration of doctrinal matters.” Md. & Va., 396
U.S. at 368 (Brennan, J. concurring). Consistent with
the First Amendment, however, whether concerning a
property dispute or no, civil courts must abstain from
“the resolution of issues of religious doctrine or polity.”
Jones, 443 U.S. at 602 (citing Milivojevich, 426 U.S. at
724-25). The courts below erred in extending “neutral
principles” from property disputes to a dispute
demanding the consideration of doctrinal matters,
made evident by the lower court’s agreement that, so
long as the Cho Board was “willing to follow
Pentecostal ideals, it doesn’t matter.” App.17a;
App.36a.

C. In the Decades Since Jones, a Split Has
Arisen Among the Circuits and State
Supreme Courts over Whether the Neutral
Principles Exception Applies Outside of
Property Disputes.

The Court’s flurry of cases approving a “neutral
principles” exception for property cases ended in the
late 1970s. It has not revisited the issue in the ensuing
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half century. Unfortunately, many state courts and
the circuit courts have since involved themselves in an
ever-growing share of ecclesiastic disputes around
religious membership and qualifications. Although
the Court has reinvigorated ecclesiastical abstention
regarding the ministerial exception, see Our Lady of
Guadalupe Sch. v. Morrissey-Berru, 591 U.S. 732,
747-48 (2020) and Hosanna-Tabor Evangelical
Lutheran Church & Sch. v. E.E.O.C., 565 U.S. 171,
185-86 (2012), clarity is needed outside of that limited
context. The Court should grant certiorari to clarify
that ecclesiastical abstention remains the rule outside
the narrow exception for property disputes that do not
entail any doctrinal controversy.

1. A Dozen Circuits and State Supreme Courts
Have Correctly Limited the Neutral
Principles Exception to Church Property
Cases.

At least five circuits and seven state high courts
have declined to extend the neutral principles
exception to non-property church disputes.

In the Sixth Circuit, “[t]he ‘neutral principles’
exception to the usual rule ... applies only to cases
involving disputes over church property.” Hutchison
v. Thomas, 789 F.2d 392, 396 (6th Cir. 1986)
(emphasis added). According to the Sixth Circuit,
“[t]he ‘neutral principles’ doctrine has never been
extended to religious controversies in the areas of
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church government, order and discipline, nor should
it be.” Id., at 396. Three other circuits likewise
recognize their duty to abstain from disputes
involving governance issues that turn on membership
in a religious group. The D.C. Circuit confined
“neutral principles” to “trust and property law,” and
categorically rejected the argument that church
governance issues Iinvolving a minister “can be
resolved without entangling the Government in
questions of religious doctrine, polity, and practice.”
EEOC v. Catholic Univ. of Am., 83 F.3d 455, 465—66
(D.C. Cir. 1996) (citation and internal quotation
marks omitted); see also Minker v. Balt. Ann. Conf. of
United Methodist Church, 894 F.2d 1354, 1358-59
(D.C. Cir. 1990) (abstaining from interpreting the
appointment and antidiscrimination provisions of
internal church rules). The Eighth Circuit similarly
declined to adjudicate a dispute challenging the
election of officers and directors of a religious
corporation, reasoning that “the governance issue is
deeply intertwined with the religious dispute of who
1s properly a member of the true church and therefore
also a member of the colony and a voting member.”
Hutterville Hutterian Brethren, Inc. v. Sveen, 776 F.3d
547, 556 (8th Cir. 2015) (citation and internal
quotation marks omitted). These rulings are
irreconcilable with the California rule adopted below.

Other circuits reached similar results in non-
property cases that, although not directly challenging
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organizational governance, nevertheless depend on
issues of membership and good standing. See, e.g.,
Dowd v. Soc’y of St. Columbans, 861 F.2d 761, 764 (1st
Cir. 1988) (finding that a priest’s claims of negligence
based on the religious society’s alleged failure to
support him financially and medically “involve[d]
rules, policies and decisions which should be left to the
exclusive religious jurisdiction of the church and the
Society”); Natal v. Christian & Missionary All., 878
F.2d 1575, 1578 (1st Cir. 1989) (refusing to adjudicate
the discharge of a religious employee); Myhre v.
Seventh-Day Adventist Church Reform Movement Am.
Union Int’l Missionary Soc’y, 719 F. App’x 926, 927—
28 (11th Cir. 2018) (the claim regarding plaintiff’s
retirement benefits “turned on an interpretation of
[what constitutes] a ‘member in good standing’ under
denominational rules of governance, custom and
faith”) (internal quotation marks omitted); Crowder v.
S. Baptist Convention, 828 F.2d 718, 726 (11th Cir.
1987) (regardless of the content of the church bylaws,
“the first amendment bars civil court resolution of this
controversy concerning a matter of ecclesiastical
government”).

Many state courts have likewise faithfully applied
this doctrine. The South Dakota Supreme Court
correctly abstained from an earlier iteration of the
Hutterville case discussed above. Wipf v. Hutterville
Hutterian Brethren, Inc., 2012 S.D. 4, 924. Multiple
state high courts have also abstained from defamation
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cases in which the defendant allegedly published false
statements regarding the plaintiff’s standing as a
member of the religious community. See C.L.
Westbrook, Jr. v. Penley, 231 S.W.3d 389, 399 (Tex.
2007) (refusing to extend neutral principles to
defamation); El-Farra v. Sayyed, 226 S.W.3d 792,
795-96 (Ark. 2006) (same); Hiles v. Episcopal Diocese
of Mass., 773 N.E.2d 929, 935-37 (Mass. 2002) (same);
Heard v. Johnson, 810 A.2d 871, 880-82 (D.C. 2002)
(same); Cha v. Korean Presbyterian Church of Wash.,
262 Va. 604, 615 (2001) (same); Marshall v. Munro,
845 P.2d 424, 428 (Alaska 1993) (same).

A common thread among these decisions is that
the judiciary has declined to involve itself in
adjudicating who is a “true” adherent to a particular
religion. Where a question of that sort is implicated,
even if the case formally arises in a secular-sounding
context like corporate governance or defamation, the
First Amendment forecloses judicial involvement. The
courts on this side of the split have faithfully applied
that restriction. Others, including the courts below,
have not.

2. Several Circuits and State Supreme Courts
Have Stretched the Neutral Principles
Exception Beyond Church Property Cases.

Conversely, at least three circuit courts and one
state high court reject ecclesiastical abstention in
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favor of “neutral principles” to determine non-
property disputes.

The Ninth Circuit expanded neutral principles of
law approach to disputes such as church government,
order, and polity. Omitting the crucial word
“property” with an ellipsis, the Ninth Circuit has
misquoted this Court’s holding in Jones: “a State may
adopt any one of various approaches for settling
church. . .disputes.” Puriv. Khalsa, 844 F.3d 1152,
1162 (9th Cir. 2017) (emphasis added); id., at 1167
(describing the question of disputed board positions of
a religious organization as “quintessentially
‘susceptible to decision by neutral principles.”
(quoting Maktab Tarighe Oveyssi Shah Maghsoudi,
Inc. v. Kianfar, 179 F.3d 1244, 1240 (9th Cir. 1999)).
Not only does the Ninth Circuit’s treatment of
precedent suggest a willful disregard for the
limitations this Court imposed over a line of cases, but
it actually inverts the rule by treating the
ecclesiastical abstention doctrine as an exception to
neutral principles analysis—not the other way
around. See id., at 1163 (cabining ecclesiastical
abstention to cases involving the “freedom to select
the clergy”). In Puri, the Ninth Circuit refused to
abstain from a case similar to this one involving a
dispute over board seats with religious requirements.
Id., at 1158-59. Never mind that the board seats were
reserved for Sikh ministers who satisfied other
“religious requirements.” Id., at 1158. This approach
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to board membership is incompatible with the Eighth
Circuit’s approach in Hutterville.

The Fifth Circuit similarly narrowed the scope of
“purely ecclesiastical questions” on which it will
abstain. McRaney v. N. Am. Mission Bd. of the S.
Baptist Convention, Inc., 966 F.3d 346, 349 (5th Cir.
2020). McRaney involved a church’s termination of the
plaintiff and alleged defamation regarding the
plaintiff’s fitness as a minister and loyalty to the
Southern Baptist Convention. Id., at 347. Although
the dispute involved church governance, the court
deemed it possible for the claim to “be resolved
without deciding purely ecclesiastical questions”
including “matters of church government.” Id., at
350-51 (quoting Our Lady of Guadalupe Sch., 591
U.S. at 736). Despite a vigorous dissent by Judge Ho,
the Fifth Circuit is willing to decide cases well outside
the traditional property exception, including those
related to religious judgments like a minister’s fidelity
to a mother church. See McRaney v. N. Am. Mission
Bd. of S. Baptist Convention, Inc., 980 F.3d 1066, 1069
(5th Cir. 2020) (Ho, J., dissenting from denial of
rehearing). As the narrow 9-8 en banc poll in McRaney
indicates, the issue is due for clarification by this
Court. See id.

At least four state high courts have also
improperly extended the neutral principles of law
approach. Unlike the D.C. Circuit, the District of
Columbia Court of Appeals has expressly rejected the
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notion that the neutral principles approach applies
only to property disputes. Compare Meshel v. Ohev
Sholom Talmud Torah, 869 A.2d 343, 357 (D.C. Ct.
App. 2005) (refusing to take “a restrictive view of the
applicability of the ‘neutral principles of law’ doctrine”
to property disputes alone), with Catholic Univ. of
Am., 83 F.3d at 465-66 (“the neutral principles’ to
which the Supreme Court referred were those
embodied in trust and property law”), resulting in
different legal standards depending on venue. The
Minnesota Supreme Court created the same division
with the Eighth Circuit by deciding disputes over
church membership. Piletich v. Deretich, 328 N.W.2d
696, 701 (Minn. 1982). Other state courts contribute
to the division and confusion by inventing their own
rules in the place of this Court’s precedent. See Nation
Ford Baptist Church Inc. v. Davis, 876 S.E.2d 742, 754
(N.C. 2022) (finding that abstention is required for
issues pertaining to ministerial employment but
applying neutral principles to a church governance
issue regarding “whether the Church procedurally
followed [its] bylaws”); Banks v. St. Matthew Baptist
Church, 750 S.E.2d 605, 608 (S.C. 2013) (applying
neutral principles in disciplinary context). And the
decisions below only exacerbate that confusion.
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3. The California Courts’ Decisions Deepen the
Split Regarding Whether the Neutral
Principles Exception Extends Beyond
Church Property Cases.

Relying on the Ninth Circuit’s errant precedent,
the California Court of Appeal in this case interpreted
the religious requirements for Bethesda’s Board
members, thereby striking at the core of Bethesda’s
religious identity because, “[a]s the old saying goes,
personnel is policy.” McRaney, 980 F.3d at 1067 (Ho,
J., dissenting from denial of rehearing). The Court of
Appeal disregarded that Bethesda’s governing
documents require an “Evangelical and Charismatic
understanding and style of life” and “a theology
consistent with the theological position of [Bethesda].”
App.7a; Appl6a. Instead, the Court of Appeal simply
concluded that it could make a “neutral”
determination that Presbyterians adhere to a
theology close enough to that of an expressly
Pentecostal university. App.17a.

In the broader context of the split traced above, the
Court of Appeal’s decision creates greater confusion
regarding whether the neutral principles exception
applies outside of property disputes. But “questions of
church discipline and the composition of the church
hierarchy are at the core of ecclesiastical concern.”
Crowder, 828 F.2d at 726 (quoting Milivojevich, 426
U.S. at 716). See also Natal, 878 F.2d at 1577
(dismissing claim that would “require judicial
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Intrusion into[] rules, policies, and decisions which are
unmistakably of ecclesiastical cognizance”).

As such, although the courts on the wrong side of
the split pay lip service to the limitations put on the
neutral principles of law approach (e.g., “so long as it
involves no consideration of doctrinal matters,”
App.13a), they end up inevitably wading into church
governance issues such as questions “discipline, or of
faith, or ecclesiastical rule, custom, or law.” Watson,
80 U.S. at 727. There 1s simply no rational way to
reconcile the California courts’ decisions here with
those of cases like Hutterville that abstain from
settling disputes over questions of religious
leadership. Without a bright line rule from this Court,
courts across the country will continue wading into
church governance issues. The division and confusion
in the lower courts is deep and entrenched, and only
review by this Court can resolve it.

II. The Decision Below Widens a Split
Regarding Whether Deference Under the

Ecclesiastical Abstention Doctrine
Encompasses Non-Hierarchical Religious
Institutions.

The Court’s cases on ecclesiastical abstention
arose from disputes involving hierarchical churches
and contain language that focuses solely on
hierarchical churches, which has caused some courts
to take a narrow view that the First Amendment
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affords those sects greater protection than non-
hierarchical religious organizations. See, e.g., Michael
W. McConnell & Luke W. Goodrich, On Resolving
Church Property Disputes, 58 Ariz. L. Rev. 307, 314
(2016) (discussing that mnon-Christian religious
organizations do not fit neatly into the hierarchical
versus congregational dichotomy).

The different treatment of hierarchical churches
traces to Watson, ecclesiastical abstention’s
progenitor from 1872. That decision stated that
“whenever the questions of discipline, or of faith, or
ecclesiastical rule, custom, or law have been decided
by the highest of these church judicatories ... the
legal tribunals must accept such decisions as final.” 80
U.S. at 727. The Court has since repeated such
hierarchical language. See, e.g., Presbyterian Church,
393 U.S. at 446 (“All who unite themselves to such a
body (the general church) do so with an implied
consent to (its) government, and are bound to submit
to1t.”); Milivojevich, 426 U.S. at 724 (stating “the First
and Fourteenth Amendments permit hierarchical
religious organizations to establish their own rules
and regulations for internal discipline and
government” (emphasis added)); Hosanna-Tabor, 565
U.S. at 187 (stating “the First Amendment commits
exclusively to the highest ecclesiastical tribunals”
(emphasis added) (quoting Milivojevich, 426 U.S. at
720)). When discussing the kinds of property disputes
civil courts had previously adjudicated, Watson
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assumed a rather simplistic dichotomy among
religious institutions: either (a) a “strictly
congregational or independent organization,” which
“owes no fealty or obligation to any higher authority,”
or (b) a congregation that “is but a subordinate
member of some general church organization in which
there are superior ecclesiastical tribunals with a
general and ultimate power of control more or less
complete ... over the whole membership of that
general organization.” 80 U.S. at 722-23.

That dichotomy and the troubling implication that
the First Amendment affords different protections to
different religious groups has led some courts to apply
ecclesiastical abstention across the board, while
others reserve it for hierarchical churches with
recognizable judicatories.

At least two circuits have held that ecclesiastical
abstention applies only to hierarchical churches. See,
e.g., Church of God in Christ, Inc. v. Graham, 54 F.3d
522, 527 (8th Cir. 1995) (“[Blecause the rule of
deference is premised on the presence of a hierarchical
authority, a necessary predicate of the Church’s
argument fails. Thus, Milivojevich is inapposite to
this case.”); Dixon v. Edwards, 290 F.3d 699, 715 (4th
Cir. 2002) (“In assessing whether to exercise
jurisdiction in a civil proceeding involving a church, it
1s important to determine whether the church is of a
‘hierarchical’ nature.”). In treating the hierarchical
language from this Court’s cases as a necessary
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condition for abstention, the Fourth and Eighth
Circuits create a different First Amendment
protection for churches that are more centrally
organized. The task becomes even more complicated
when deciding in a given case whether a given religion
falls on the hierarchical or non-hierarchical side of the
line. In these circuits, even if courts wind up
abstaining, the decision to do so is itself rife with
religious entwinement.

The same approach prevails in numerous state
courts that treat a hierarchical structure necessary
for ecclesiastical abstention. See, e.g., Piletich, 328
N.W.2d at 700 (“Since it is not a doctrinal matter, nor
a matter committed to adjudication by the highest
tribunal in a hierarchical church, there is no First
Amendment barrier to resolution by the civil courts.”);
Hope 