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CERTIFICATE FOR REHEARING EN BANC

I express a belief, based on a reasoned and studied professional judgment, that 

the panel decision is contrary to the following decisions of the Supreme Court of the 

United States and the precedents of this Circuit and that consideration by the full 

court is necessary to secure and maintain uniformity of decisions in this Court: 

Shurtleff v. City of Boston, 596 U.S. 243 (2022); Fulton v. City of Philadelphia, 593 

U.S. 522 (2021); Carson v. Makin, 596 U.S. 767 (2022); Cambridge Christian Sch., 

Inc. v. Fla. High Sch. Athletic Ass’n, Inc., 942 F.3d 1215 (11th Cir. 2019); Chandler 

v. James, 180 F.3d 1254, 1261 (11th Cir. 1999), reinstated by Chandler v. 

Siegelman, 230 F.3d 1313 (2000). 

I also express a belief, based on a reasoned and studied professional judgment, 

that this appeal involves questions of exceptional importance:  

(1) Whether a state athletic association violated the First Amendment by 

banning use of a stadium loudspeaker for religious speech while permitting 

secular private speech. 

(2) Whether the scope of the government-speech inquiry is restricted to the 

moment in time when the private party sought to speak on a government-

owned platform. 
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(3) Whether it is government speech when the government fails to control the 

content and meaning of private actors’ speech on its platform. 

(4) Whether a government-speech finding always defeats a free-exercise claim.

        

s/ Jesse Panuccio  
       Jesse Panuccio 
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ISSUES MERITING RECONSIDERATION 
 

(1) Whether a state athletic association violated the First Amendment by 

banning use of a stadium loudspeaker for religious speech while permitting 

secular private speech. 

(2) Whether the scope of the government-speech inquiry is restricted to the 

moment in time when the private party sought to speak on a government-

owned platform. 

(3) Whether it is government speech when the government fails to control the 

content and meaning of private actors’ speech on its platform. 

(4) Whether a government-speech finding always defeats a free-exercise claim. 
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INTRODUCTION 

 In 2015, two Christian schools qualified for the state championship football 

game organized by the Florida High School Athletic Association (FHSAA), a state 

actor.  Consistent with their sincere belief in, and past practice of, corporate prayer, 

the schools requested use of the stadium loudspeaker so they could communally 

participate in a brief, pregame prayer.  Despite having granted the same request at 

the same game three years earlier, FHSAA rejected the request this time around.  

The sole reason FHSAA provided was that permitting loudspeaker prayer at a game 

between two Christian schools would constitute the state “establishing a religion.” 

 Cambridge Christian School (CCS) filed suit, alleging FHSAA violated the 

school’s free-speech and free-exercise rights.  In the litigation, FHSAA abandoned 

its establishment rationale and pivoted to a government-speech defense.  Discovery, 

however, revealed that far from being a platform solely for government speech, the 

FHSAA loudspeaker was awash in private speech.  In addition to allowing the prayer 

in 2012, FHSAA admitted that, at championship events, it: (1) “periodically often” 

allowed schools to use the loudspeaker for unscripted, secular pregame welcoming 

remarks; (2) allowed schools to use the loudspeaker at halftime for unscripted 

remarks and music, including religious messages; and (3) allowed the loudspeaker 

to be used throughout the pregame and game for private advertisements.  Moreover, 

FHSAA permitted prayer over the loudspeaker at playoff games, which were 
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governed by the same loudspeaker policies and scripts as the championships.  

Despite all this private speech over the loudspeaker, the panel opinion (“Opinion”) 

holds that all loudspeaker speech is government speech. 

 Just two years ago, the Supreme Court forcefully reaffirmed that “[r]espect 

for religious expressions is indispensable to life in a free and diverse Republic—

whether those expressions take place in a sanctuary or on a field,” and the 

government may not “ferret out and suppress religious observances even as it allows 

comparable secular speech.”  Kennedy v. Bremerton School Dist., 597 U.S. 507, 543-

44 (2022).  One way state actors suppress religious speech is by claiming all speech 

is government speech.  As the Supreme Court has warned, the government-speech 

defense is “susceptible to dangerous misuse” and courts “must exercise great caution 

before extending … government-speech precedents.”  Matal v. Tam, 582 U.S. 218, 

235 (2017).  Thus, to avoid unconstitutional religious discrimination, courts must 

closely scrutinize “the details” of the platform at issue when a government claims 

all speech as its own.  Shurtleff v. City of Boston, 596 U.S. 243, 253-55 (2022). 

 Here, the Opinion eschews that “great caution,” significantly reshaping the 

government-speech inquiry in ways that contravene controlling precedent.  Indeed, 

the Opinion even departs from the controlling framework this Court established 

when this case was last here.  Cambridge Christian Sch., Inc. v. Fla. High Sch. 

Athletic Ass’n, Inc., 942 F.3d 1215 (11th Cir. 2019) (“CCS I”).  If the Opinion stands, 
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it will be virtually impossible to overcome government-speech defenses in this 

Circuit, and “religious speech” will again be “confine[d] … to whispers or 

banish[ed] … to broom closets.”  Chandler v. Siegelman, 230 F.3d 1313, 1316 (11th 

Cir. 2000).  En banc review is needed to prevent this Circuit from becoming a 

retrograde haven for state-sponsored religious discrimination under the guise of an 

all-consuming government-speech doctrine. 

COURSE OF PROCEEDINGS 
  
 The district court granted FHSAA’s motion to dismiss.  A-866.1  This Court 

reversed, holding CCS had “plausibly allege[d] violations of the Free Speech and 

Free Exercise Clauses.”  CCS I, 942 F.3d at 1252.  On remand, following discovery, 

the district court granted FHSAA’s motion for summary judgment.  A-13461.  This 

appeal followed.  The panel held CCS lacked standing to pursue prospective relief 

and affirmed the merits denial of CCS’s nominal-damages claims.  

STATEMENT 
  

CCS holds a sincere belief in the importance of corporate prayer, which it 

practices at the opening of all school events.  In large venues, use of a public-address 

 
1 This petition cites Appellant’s Appendix as “A-[page #]” and Initial Brief as 

“IB [page #].” 
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(PA) system (loudspeaker) is necessary to permit all CCS community members in 

attendance to participate in communal prayer.  IB 4-5. 

FHSAA runs an athletic league for public and private (including religious) 

schools.  FHSAA competition includes a selective post-season State Championship 

Series (SCS).  FHSAA’s loudspeaker policy governs all sports throughout the SCS 

(playoffs and championships), and FHSAA prepares detailed PA scripts for all SCS 

events.  IB 5-9.   

In 2012, Dade Christian and University Christian competed in the FHSAA 

football championship at the Citrus Bowl.  University Christian asked and received 

FHSAA’s permission to use the loudspeaker for a pregame prayer.  FHSAA’s 

Director of Athletics admitted this prayer was not FHSAA’s speech.  IB 9-11. 

In 2015, University Christian again made the championship at the Citrus 

Bowl, this time facing Cambridge Christian.  The schools requested use of the 

loudspeaker for pregame prayer, but this time FHSAA refused, announcing a new 

policy that such prayer was “not legally permitted” because it would constitute the 

state “establishing a religion.”  A-12611; IB 12-15.   

Prior to December 2015, FHSAA had never expressed concern about, much 

less prohibited, the substantial volume of private speech, including religious speech, 

at its events and on its communications platforms, including the loudspeaker:   
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 Most importantly, FHSAA admitted in its corporate deposition that 

“periodically often” at championship events it “turn[ed] over the PA 

microphone to representatives of schools to offer welcoming remarks” 

and FHSAA did not review or preapprove these unscripted remarks.  

A-11177 (Tr.99:16-100:11).   

 During championship halftimes, FHSAA turned over the loudspeaker to 

schools.  IB 23-24; A-12317.  The schools were free to use “anybody the 

team designated” as the PA announcer.  A-11412.  FHSAA did not review 

or preapprove any speech made by schools at halftime, A-12045, and 

FHSAA considered it to be the schools’ speech, A-11036 (Tr.185:10-15). 

 FHSAA permitted private parties to advertise over the loudspeaker without 

editing the script copy, and it considered those ads to be the advertisers’ 

speech.  IB 25-27. 

 FHSAA permitted unscripted loudspeaker prayer during SCS playoff 

games, both before and after the filing of this lawsuit.  These prayers 

occurred at government facilities, including a public-school field.  IB 11-

12, 18-19.   

 FHSAA permitted private speech, including religious speech, to occur 

throughout the game and across stadium platforms.  IB 15-16, 22-31.  

* * * 
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While the Opinion’s principal problems stem from its flawed legal analysis, 

it is important to set the factual record straight on critical points.  Indeed, while the 

Opinion recognizes that, on summary judgment, facts are viewed “in the light most 

favorable to the non-moving party,” Op. 32, the Opinion repeatedly draws inferences 

against CCS and that are unsupported by the record.  These errors are significant in 

a government-speech case where “the details” matter.  Shurtleff, 596 U.S. at 255.  

See also Kennedy v. Bremerton Sch. Dist., 4 F.4th 910, 931 (9th Cir. 2021), 

(O’Scannlain, J.) (dissental noting panel’s errors on “constitutionally relevant 

facts”). 

First, and most significantly, the Opinion relegates to a footnote, Op. 9 n.3, a 

decisive fact in this case: FHSAA admitted that it “periodically often” permitted 

schools to use the loudspeaker for unscripted, secular welcoming remarks at 

championship events.  The Opinion dismisses that admission’s relevance because it 

applied to all sports, but that has it backwards.  The admission did not exclude 

football; concluding the opposite is an inference against CCS, void of record support. 

The Opinion also incorrectly states that CCS “points to only two other 

instances where a school representative may have offered some kind of introductory 

remarks.”  Op. 36 n.8.  But CCS points to FHSAA’s unqualified corporate testimony 

that FHSAA allowed secular welcoming remarks over the championship-game 

loudspeaker “periodically often.”  A-11177 (Tr.99:16-20).  So that there was no 
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doubt on this point, CCS asked FHSAA a second time: “[I]t is done periodically, 

you said?”  FHSAA’s unqualified answer: “Yes.”  A-11177 (Tr.100:2-3).  FHSAA 

did not testify that welcoming remarks were limited to two examples, which, if true, 

would have been the expected response.  Instead, FHSAA twice testified these 

remarks occurred “periodically” and even offered a third, recent example.  A-11177 

(Tr.99:20-25). 

Second, the Opinion incorrectly states “[i]t’s not clear who authorized 

pregame prayer” in 2012.  Op. 8.  While it is disputed whether FHSAA’s executive 

director approved the prayer, it is undisputed that some FHSAA official approved it, 

and that FHSAA inserted into the PA script a prompt for the prayer.  IB 10.   

Third, the Opinion incorrectly states “[t]here is nothing in the record to 

indicate that the FHSAA knew about any” loudspeaker prayers during the 2015 

playoffs.  Op. 9-10, 37.  But FHSAA knew from its approval of the 2012 prayer that 

Christian member schools had a tradition of loudspeaker prayer.  Indeed, the schools 

told FHSAA in 2015 that “the occasion to pray … is one of utmost importance to 

us.”  A-12604.  Moreover, once this lawsuit was filed, FHSAA knew CCS and other 

schools continued to pray over the playoff loudspeaker. 

Fourth, the Opinion incorrectly states “the critical distinction” between 

playoff and championship games is that the latter are “hosted at a neutral site.”  Op.  

36.  But FHSAA policy states playoff games must have “an atmosphere of 
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neutrality,” A-12130, and the PA announcer is designated a “bench official” who 

must “maintain complete neutrality at all times,” “follow the FHSAA script,” and 

limit “other announcements” to a specific list, A-12197. 

Fifth, the Opinion incorrectly states “the loudspeaker was not used during the 

championship by anyone other than the public-address announcer, with the 

exception of the music played for the half time performances.”  Op. 39.  But FHSAA 

policy permitted schools to have their own halftime PA announcer.  A-12317, A-

13008.  Later, the Opinion recognizes the school announcers, but incorrectly states 

they were limited in what they could say and FHSAA “tightly control[led] the length 

of halftime performances.”  Op. 46.  The undisputed record evidence is: (1) 

“sometimes the whole halftime show [the school’s announcer would] be speaking,” 

A-11647 (Tr.123:14-124:3); (2) FHSAA did not review or preapprove speech made 

by schools’ halftime PA announcers, A-12045; and (3) FHSAA could not “control 

how long they go and they would go too long,” A-11647 (Tr.124:8-11). 

Sixth, the Opinion states “prayer would have come … around when the 

National Anthem and Pledge of Allegiance are traditionally performed.”  Op. 39.  

But, in 2012, the prayer occurred twelve minutes earlier (equivalent to a football 

quarter), followed by a private party’s awards ceremony, and then an eight-minute 

break.  IB 53. 
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Seventh, the Opinion “assume[s]” FHSAA would not permit “messages [it] 

didn’t want to be associated with.”  Op. 43-44.  Yet, even though FHSAA did not 

want to be associated with alcohol, FHSAA permitted alcohol advertisements 

adjacent to FHSAA signage on stadium billboards.  IB 30-31. 

ARGUMENT 
  
I. THE OPINION SERIOUSLY DISTORTS GOVERNMENT-SPEECH DOCTRINE. 

 
The Opinion’s conclusion that all speech over the loudspeaker at FHSAA 

championship events constitutes government speech contravenes controlling 

precedent.  For starters, the “boundary between government speech and private 

expression can blur when, as here, a government invites the people to participate in 

a program.”  Shurtleff, 596 U.S. at 252.  FHSAA invited schools to the SCS and 

allowed them to use the loudspeaker for private messages throughout the SCS—

during playoffs, during halftime at championships, and “periodically often” during 

championship pregame.  FHSAA’s witnesses repeatedly disclaimed that any  

loudspeaker speech by private parties was its own, IB 8, 11, 16, 23-24, 26-29, even 

to the point of testifying that the National Anthem constituted speech of the 

performer or host school and not FHSAA, A-11038 (Tr. 189:21-190:9), A-11655 

(Tr. 157:16-18) (school selected National Anthem singer at 2015 championship 

game).  Here, a “holistic inquiry” shows that FHSAA did not “intend[] to speak for 

itself” and thus the government-speech defense is inapplicable.  Shurtleff, 596 U.S. 
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at 252.  See also id. at 267 (Alito, J., concurring) (“government speech occurs if—

but only if—a government purposefully expresses a message of its own through 

persons authorized to speak on its behalf”). 

The Opinion eschews this holistic inquiry for “rote application of rigid 

factors.”  Shurtleff, 596 U.S. at 252.  And, even as to those factors, the Opinion 

departs from controlling precedent.   

A. Scope of Inquiry.  The Opinion artificially constricts the government-

speech inquiry to the precise moment when the private party seeks to speak, rather 

than viewing the platform as a whole.  Op. 34 (“we will focus our government speech 

inquiry primarily on pregame speech over the PA system at FHSAA football 

championship games, as opposed to speech at any other game, sport, or period of the 

championship game”); Op. 43, 45.  This myopic approach improperly “loads the 

dice in favor of the government’s position,” Shurtleff, 596 U.S. at 265 (Alito, J., 

concurring). 

Controlling precedent holds that the government-speech inquiry encompasses 

far more than the precise moment that the private party sought to speak.  In Shurtleff, 

for example, the speech platform was Boston City Hall’s flag poles.  The Court 

examined both the “general history” of flag flying and “the 20 or so times a year 

when Boston allowed private groups to raise their own flags,” not just the one time 

when a religious group was denied access. 596 U.S. at 253-55.  See also Pleasant 
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Grove City v. Summum, 555 U.S. 460, 470-71 (2009) (“long use[]”of monuments in 

various contexts); Walker v. Texas Div., Sons of Confederate Veterans, Inc., 576 

U.S. 200, 210-12 (2015) (“history of license plates,” not just the plate program at 

issue); Mech v. School Bd. of Palm Beach Cnty., Fla., 806 F.3d 1070, 1075 (11th 

Cir. 2015) (“history of banners on school fences,” not just for a specific game or 

sport).  The Opinion also departs from this Court’s prior, controlling decision in this 

case, which examined loudspeaker use “before, during, and after the game” 

(including the “halftime show”), “all of the speech over the loudspeaker,” and 

“speech disseminated over a loudspeaker at an event.”  CCS I, 942 F.3d at 1225, 

1230, 1233, 1235.  

The government-favoring bias inherent in artificially constricting the scope of 

inquiry is evident from the facts here.  FHSAA’s loudspeaker policies govern “all” 

SCS events at all times. A-12197-98 §3.1.8.  And FHSAA admitted that its PA 

“scripts are … virtually identical from season to season, division to division, sport 

to sport.”  Doc. 128-1 at 18:4-7.  Nor does the context offer any reason to distinguish 

the pregame period from the game or halftime, when the same crowd is sitting in the 

same stands, at the same game, viewing the same FHSAA-branded field and 

scoreboard, listening to messages from the same loudspeaker.   

B. History.  The Opinion appears to conclude that private speech occurring 

“periodically often” is inconsequential unless it rises to the level of “custom[].”  Op. 
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9 n.3, 36 n.8.  The Opinion therefore concludes that the prayer at the 2012 game 

“does not a history make” and that two other examples of “introductory remarks” 

are also immaterial.  Op. 36.  The Opinion does not announce the decisive ratio of 

private to government speech or at what point “periodic” private speech evolves into 

custom.  In Shurtleff, Boston permitted private groups access to its flagpoles “20 or 

so times a year,” and most of those instances “reflect[ed] particular city-approved 

values or views.”  596 U.S. at 255-56.  Perhaps something between three and twenty 

instances of private speech is the magic number that overcomes a government-

speech defense, but the Opinion leaves parties guessing.  Regardless, Shurtleff 

specifically rejects the “counting noses” approach to government speech that the 

Opinion endorses.  Id. at 256.  Moreover, the Opinion departs from CCS I, which 

held that the 2012 prayer and the playoff games, if proven, were sufficient to tilt the 

history factor in CCS’s favor.  CCS I, 942 F.3d at 1232.  CCS, on remand, dutifully 

collected the proof required by CCS I (and much more), only to get whipsawed by a 

contrary holding in the Opinion. 

 C. Endorsement.  As noted above and in CCS’s principal briefing, IB 51-

55, nearly all the factual assumptions CCS I made about the endorsement factor 

proved to be untrue once CCS, as directed, “develop[ed] more facts as the litigation 

proceed[ed].”  942 F.3d at 1234.  The Opinion inexplicably readopts all those 

suppositions, stating they are “now undisputed.”  Op. 39.  But even setting aside that 
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departure from the summary-judgment standard, the Opinion reworks the 

endorsement factor in ways unsupported by precedent. 

 First, the Opinion holds that the “identity of the speaker and any introductory 

disclaimer” cannot “tip[] the scales away from government endorsement.”  Op. 41.  

Yet Shurtleff held that even less identity with a private speaker—the mere possibility 

that the public would see private citizens raising the flags—was enough to render 

the endorsement factor neutral.  596 U.S. at 255-56.  Thus, a contemporaneous 

disclaimer cannot possibly be meaningless.  Indeed, this Court has held that 

“[p]ermitting students to speak religiously signifies neither state approval nor 

disapproval of that speech. The speech is not the State’s—either by attribution or by 

adoption.”  Chandler v. James, 180 F.3d 1254, 1261 (11th Cir. 1999). And FHSAA 

itself believes a disclaimer is sufficient to remove the imprimatur of government 

speech (and thus any supposed Establishment Clause problems) because it has 

adopted a policy permitting introductory remarks so long as there is disclaimer.  See 

Op. 15, 27.   

 Second, regarding loudspeaker sponsor ads, CCS I held that if the ads were 

“promotional” rather than “thank yous,” this would point against endorsement.  942 

F.3d at 1234 (citing Mech, 806 F.3d at 1076-77 as “finding this distinction 

relevant”).  The evidence shows the ads were promotional, explicitly identified 

themselves as sponsor speech, and FHSAA considered them to be sponsor speech.  
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See, e.g., A-4301 (“For high-quality, high-performance sporting goods, you just 

can’t beat the Spalding brand.  Our dedication to excellence, quality and innovative 

ideas have kept us at the top of our game for more than 125 years.”); A-10905 

(Tr.62:21-63:6).  Yet the Opinion inexplicably reverses course, holding that the 

promotional nature of the ads no longer matters because they were conveyed over a 

“government-owned PA system throughout the course of a government-organized 

event.”  Op. 43.  These facts were known to the CCS I panel, and if they are enough 

to tip the endorsement factor toward the government, then that factor will always 

favor the government because the government-speech defense only arises in such 

circumstances. 

 D. Control.  The Opinion concludes school speech over the loudspeaker 

“indicates government control” because it occurs “pursuant to FHSAA policy” and 

FHSAA “controls the length of halftime performances.”  Op. 46.  But Shurtleff 

instructs that the “key” question is whether the government “actively … shaped the 

messages” sent by private actors.  596 U.S. at 256.  Boston, too, allowed private 

speech pursuant to “policy” and had “control over an event’s date and time” and the 

“physical premises.”  Id. at 249, 256.  But, like Boston, FHSAA’s record of 

controlling “content and meaning” “is thin.”  Id. at 256.  FHSAA routinely 

surrendered loudspeaker control at championships, both during pregame and at 

halftime, when FHSAA exercised virtually no control over the content of a school’s 
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announcements.  IB 22-24.  Moreover, the record conclusively shows FHSAA 

granted schools direct “access to the microphone” and that schools “could … play 

songs with … explicitly religious … messages,” which CCS I found significant, 942 

F.3d at 1235. 

 The Opinion also dismisses the fact that FHSAA never reworded or rejected 

sponsor ad copy because only a “come-one-come-all” policy points against a finding 

of control.  Op. 47.  But that conclusion betrays CCS I, which held that such facts 

point against government speech.  942 F.3d at 1235.  Whereas it was meaningful 

that Boston had “no record of denying a request until Shurtleff’s,” Shurtleff, 596 

U.S. at 257, the Opinion discounts that FHSAA had a similar record, inclusive of at 

least one prior occasion in which FHSAA permitted prayer over the loudspeaker at 

the same venue.2  The Opinion, contravening precedent, renders the control factor a 

virtual nullity. 

* * * 

 In CCS I, this Court instructed CCS to take discovery to inform the 

government-speech inquiry.  CCS built a comprehensive record showing that the 

loudspeaker—and SCS games in general—are awash in private speech.  The only 

 
2 Additionally, the Opinion’s conclusion that ultimate authority to reject a 

sponsor ad is meaningful for control, Op. 47-48, cannot be squared with discounting, 
for supposed lack of control, prayers at playoff games, Op. 36-37, for which FHSAA 
also possesses ultimate authority, IB 7-8, 46.   
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way the Opinion can avoid this evidence is to abandon CCS I, contravene Shurtleff, 

and distort the government-speech inquiry into something unrecognizable in 

precedent and insurmountable for virtually any plaintiff.  The Opinion exemplifies 

the Supreme Court’s warning that the “government-speech doctrine … is susceptible 

to dangerous misuse.”  Tam, 582 U.S. at 235.  The en banc Court should correct the 

error so that this misuse does not become law in this Circuit. 

II. THE OPINION CONFLICTS WITH FREE-EXERCISE PRECEDENT.
 
 The Opinion disposes of CCS’s free-exercise claim by briefly concluding that 

government cannot suppress free exercise in restraining its own expression.  Op. 49-

50.  But the Opinion ignores the Supreme Court’s recent free-exercise decisions, 

which reject the notion that “government may discriminate against religion when 

acting in its managerial role,” Fulton v. City of Philadelphia, 593 U.S. 522, 536 

(2021), and hold that a state “violates the Free Exercise Clause when it excludes 

religious observers from otherwise available public benefits,” Carson v. Makin, 596 

U.S. 767, 778 (2022).  See also Shurtleff, 596 U.S. at 262, 268 (Alito, J., concurring) 

(“not all governmental activity that qualifies as ‘government speech’ in this literal 

and factual sense is exempt from First Amendment scrutiny”). 

 Here, the undisputed evidence is that FHSAA “periodically often” made the 

stadium loudspeaker available to schools for unscripted, secular welcoming remarks, 

but banned CCS from that same benefit based solely on the religious nature of CCS’s 
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speech.  Under recent, controlling Supreme Court precedent, such discrimination is 

a free-exercise violation.  The Opinion does not reconcile or even cite these 

controlling decisions. 

III. THESE ISSUES ARE EXCEPTIONALLY IMPORTANT. 
 
 Nearly a decade ago, a bureaucrat decided that allowing two Christian schools 

to audibly pray in a stadium would breach the “separation of church and state.”  A-

12611.  It may seem like a trifle to some.  Op. 11 (recounting FHSAA’s refrain that 

midfield prayer was good enough).  But for CCS, and others subjected to religious 

discrimination by officials high and low, defending the right “to live out their faiths 

in daily life” is no small matter.  Kennedy, 597 U.S. at 524.  The Opinion threatens 

not just to bless FHSAA’s constitutional violation, but to invite many more through 

a retrogressive distortion of the First Amendment rights the Supreme Court has 

recently been so determined to protect.  These significant issues warrant en banc 

review.3

 
3 Reconsideration will also permit the Court to address the consequential 

holding that a party never has standing to seek prospective relief from a policy 
governing a selective competition unless it proves it will prospectively qualify for 
the competition—an impossible task that blinks the reality of student athletic and 
academic teams, which have variable competitiveness as students graduate.  Parties 
may challenge “the denial of equal treatment” without proving “the ultimate []ability 
to obtain the benefit.”  Gratz v. Bollinger, 539 U.S. 244, 262 (2003).  While Gratz 
“was an equal protection case,” Op. 21, the First Amendment also bars “viewpoint 
discrimination,” Shurtleff, 596 U.S. at 258. 
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CONCLUSION 

The Court should grant rehearing en banc. 
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