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INTEREST OF AMICUS CURIAE!

Mark David Hall is a Professor in Regent University’s Robertson School of Government,
Director of Religious Liberty in the States, Senior Fellow at the Center for the Study of Law and
Religion at Emory University, and a Senior Fellow at Baylor University’s Institute for Studies of
Religion. He is an expert in the history of religious liberty and church-state relations in the United
States. He is the author or co-editor of numerous books and articles on religious liberty and church-

state relations in America.

' Amicus states that no counsel for a party authored this brief in whole or in part and no counsel
or party made a monetary contribution intended to fund the preparation or submission of this brief.
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INTRODUCTION

The Ten Commandments are of paramount importance to the Jewish and Christian faiths,
and they are a source of Western law.? In America, they have been (and are) taught in churches
and synagogues, and throughout much of this nation’s history they have been taught by parents,
tutors, and teachers in private and public schools. They are regularly displayed in courthouses and
statehouse grounds, and some states have desired to display them in public schools. Predictably,
those who would scrub religion from the public square argue that Ten Commandment displays on
public property violate the First Amendment’s Establishment and Free Exercise Clauses. Many
such separationists even object to passive displays of the Ten Commandments in public schools.

In 2024, Louisiana lawmakers passed H.B. 71, a law requiring public schools to display
the Ten Commandments in public school classrooms. La. Stat. Ann. § 17:2124 (2024). Days after
Louisiana Governor Jeff Landry signed the bill into law, anti-religious progressive groups sued
the state superintendent of education, other education officials, and five parish school boards,
claiming that the law violates the First Amendment’s Establishment and Free Exercise clauses.
See Roake v. Brumley, 756 F. Supp. 3d 93, 114 (M.D. La. 2024), hearing in banc denied, 132 F.4th
748 (5th Cir. 2024), and aff’d, No. 24-30706, 2025 WL 1719978 (5th Cir. June 20, 2025). Relying
on factually incorrect historical evidence and Stone v. Graham, 449 U.S. 39 (1980)—which is no

longer good law>—the district court held H.B. 71 unconstitutional. Roake, 756 F. Supp. 3d at 219.

2 The Commandments may be found in Exodus 20:1-17, Exodus 34:11-26, and Deuteronomy 5:6—
21. While Muslims do not accept the Ten Commandments as they appear in the Hebrew Scriptures,
they do view Moses as a prophet, and the Quran contains commandments that parallel those
accepted by Jews and Christians. See Quran 6:151-53.

3 See Mark David Hall & Andrea Picciotti-Bayer, Ten Commandments in the Public Square and
Public Schools, Wm. & Mary Bill Rts. J. 34 (forthcoming, Oct. 2025),
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A panel of the Fifth Circuit, relying on the same flawed evidence and dated precedent, upheld the
district court’s opinion. Roake, 2025 WL 1719978, at *1. The panel’s opinion will most likely be
appealed.

On April 14, 2025, Arkansas Governor Sarah Huckabee Sanders signed into law a bill
requiring passive displays of the Ten Commandments in the state’s public school classrooms.*
Separationist organizations filed this lawsuit, arguing the law violates both the Establishment and
Free Exercise Clauses because they involve “religious coercion and favoritism in matters of faith.”
ECF No. 9 at 9. Amicus respectfully disagrees.

The United States Supreme Court has long held that the First Amendment’s religion clauses
must be understood in light of “its generating history.” Everson v. Bd. of Educ. of Ewing Twp., 330
U.S. 1, 33 (1947) (Rutledge, J., dissenting). More recently, it has also asked whether there is a
history and tradition of local, state, and national governments engaging in particular practices. See,
e.g., Marsh v. Chambers, 463 U.S. 783, 786 (1983). There is no good reason to believe that the
Establishment Clause was originally understood prohibit religious language, images, or practices
in public spaces. Undoubtedly, there is a long history and tradition of placing the Ten
Commandments on public property, displaying them to children, and even teaching children about
them in private and public schools.

Opponents of passive Ten Commandments displays misconstrue the Supreme Court’s use

of history and tradition to suggest that for a practice to be constitutional that there must be a long

https://papers.ssrn.com/sol3/papers.cfm?abstract id=5182625; Brief for Amici Curiae Director
for the Conscience Project and Professor Mark David Hall in Support of Appellant, ECF No.
101, Roake v. Brumley, No. 24-30706, 2025 WL 1719978 (5th Cir. 2025).

4 Rowdy Baribeau, Governor Sanders signs SB433, more commonly known as Ten
Commandments bill, KATV News (Apr. 18, 2025), https://katv.com/news/local/governor-
sanders-signs-sb433-the-ten-commandments-bill-sarah-huckabee-jim-dotson-alyssa-brown.

2
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history of civic authorities engaging in that specific practice. As argued below, this is not the case.
Moreover, common claims regarding the Ten Commandments, including the claim that the
Commandments are not a source of American (and western) law and that the version used in
Arkansas is “Protestant,” are inaccurate. Finally, passive displays of the Ten Commandments
cannot in any meaningful sense of the word be considered “coercive.”
ARGUMENT
I COURTS MUST CONSIDER HISTORY AND TRADITION IN LIGHT OF

ORIGINAL MEANING WHEN EVALUATING ESTABLISHMENT CLAUSE
CLAIMS

In Everson, Justice Hugo Black contended that the “meaning and scope of the First
Amendment” must be interpreted in “light of its history and the evils it was designed forever to
suppress.” 330 U.S. at 14-15. These evils included

efforts to force loyalty to whatever religious group happened to be on top and in

league with the government of a particular time and place, men and women had

been fined, cast in jail, cruelly tortured, and killed. Among the offenses for which

these punishments had been inflicted were such things as speaking disrespectfully

of the views of ministers of government-established churches, non-attendance at

those churches, expressions of nonbelief in their doctrines, and failure to pay taxes

and tithes to support them.
Id. at 9. Black’s majority opinion concluded that because New Jersey’s program of reimbursing
parents for the cost of transporting their children to schools, including religious schools, was not
the sort of evil the founders desired to prohibit, that the State’s program was constitutional. See id.
at 18.

Justice Wiley Rutledge and three other justices dissented from the majority’s holding, but
Rutledge agreed with Black that the First Amendment must be understood in light of the founders’
views. In his words, “[n]o provision of the Constitution is more closely tied to or given content by

its generating history than the religious clause of the First Amendment. It is at once the refined

product and the terse summation of that history.” /d. at 33 (Rutledge, J., dissenting).
3
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Since Everson, the vast majority of jurists who have written Religion Clause opinions have
made historical arguments to support their conclusions. Mark David Hall, Jeffersonian Walls and
Madisonian Lines: The Supreme Court’s Use of History in Religion Clause Cases, 85 Or. L. Rev.
563, 563-608 (2006).° Judicial liberals have been even more likely to appeal to founding era
history than have judicial conservatives.® Amicus provides a detailed study of the justices’ use of
history in Religion Clause opinions in a 2006 law review article, but discusses only the most
significant cases here. /d. at 563—613.

One of the most extensive discussions of the Court’s use of history was made by Justice
William Brennan in his concurrence in Sch. Dist. of Abington Twp., Pa. v. Schempp, 374 U.S. 203
(1963). He contended:

[T]he line we must draw between the permissible and the impermissible is one
which accords with history and faithfully reflects the understanding of the Founding
Fathers. It is a line which the Court has consistently sought to mark in its decisions
expounding the religious guarantees of the First Amendment. What the Framers
meant to foreclose, and what our decisions under the Establishment Clause have
forbidden, are those involvements of religious with secular institutions which (a)
serve the essentially religious activities of religious institutions; (b) employ the
organs of government for essentially religious purposes; or (c) use essentially
religious means to serve governmental ends, where secular means would suffice.
When the secular and religious institutions become involved in such a manner, there
inhere in the relationship precisely those dangers—as much to church as to state—
which the Framers feared would subvert religious liberty and the strength of a
system of secular government.

> A slightly revised version of the article was reprinted in the High Court Quarterly Review 5
(2009): 109-153.

¢ Hall, Jeffersonian Walls and Madisonian Lines, supra, at 580. Jurisprudential liberals favor
individuals or groups over the State in Free Exercise cases and oppose government support of
religion in Establishment Clause ones. Conservatives hold the opposite positions. These
definitions are compatible with those used in Lee Epstein, Jeffrey Segal, Harold Spaeth, and
Thomas Walker, The Supreme Court Compendium: Data, Decisions, and Developments 3rd
(Washington, D.C., CQ Press, 2003), 597-99.
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Id. at 294-95 (Brennan, J., concurring). Like Justice Black in Everson, Brennan emphasized that
the founders wanted to prohibit coercion in matters of faith. He specifically noted that there are
“myriad forms of involvements of government with religion” that do not violate the Establishment
Clause. Id. at 295 (Brennan, J., concurring).

In Marsh v. Chambers, Chief Justice Burger made sweeping historical arguments in an
opinion upholding the constitutionality of legislative chaplains and prayer. Drawing from a wide
range of documents, actions, and founders, Burger demonstrated that legislative chaplains and
prayer were widespread in the founding era. Marsh, 463 U.S. at 786-95. He emphasized that the
men who drafted and approved the First Amendment agreed to hire legislative chaplains and
approved of legislative prayer. Id. at 787—-88. Important as well, in his opinion, was that the Nation
and States had a long tradition of engaging in these practices. As such, they are “deeply embedded
in the history and tradition of this country.” Id. at 786.7

The following year, Chief Justice Burger wrote the majority opinion in Lynch v. Donnelly,
465 U.S. 668 (1984). This case involved a nativity scene on public property. The Court found the
nativity scene to be constitutional, reasoning that “[t]here is an unbroken history of official
acknowledgement by all three branches of government of the role of religion in American life from
at least 1789.” Id. at 674. Particularly relevant for this case, he noted that the “very chamber in
which oral arguments on this case were heard is decorated with a notable and permanent—not

seasonal—symbol of religion: Moses with the Ten Commandments.” /d. at 677.

7 To support this proposition, Burger quoted Walz v. Tax Comm’n of City of New York: “It is
obviously correct that no one acquires a vested or protected right in violation of the Constitution
by long use, even when that span of time covers our entire national existence, and indeed predates
it. Yet an unbroken practice of according the exemption to churches, openly and by affirmative
state action, not covertly or by state inaction, is not something to be lightly cast aside.” 397 U.S.
664, 678 (1970).
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In County of Allegheny v. ACLU Greater Pittsburgh Chapter, 492 U.S. 573 (1989), Justice
Blackmun’s majority opinion found one holiday display on public property to be constitutional
and another to be unconstitutional. In an opinion concurring in part and dissenting in part, Justice
Kennedy observed:

Our cases disclose two limiting principles: government may not coerce anyone to

support or participate in any religion or its exercise; and it may not, in the guise of

avoiding hostility or callous indifference, give direct benefits to religion in such a

degree that it, in fact, “establishes a [state] religion or religious faith, or tends to do

$0.” Lynch v. Donnelly, 465 U.S. at 678.

Id. at 659 (Kennedy, J. concurring in part and dissenting in part). With respect to religious displays
on public property, he concluded that:

[TThe principles of the Establishment Clause and our Nation’s historic traditions of

diversity and pluralism allow communities to make reasonable judgments

respecting the accommodation or acknowledgement of holidays with both cultural

and religious aspects. No constitutional violation occurs when they do so by

displaying a symbol of the holiday’s religious origins.

Id. at 679 (Kennedy, J., concurring in part and dissenting in part).® The significance of history for
contemporary Religion Clause jurisprudence is illustrated well by the Ten Commandment cases
of Van Orden v. Perry, 545 U.S. 677 (2005), and McCreary Cnty., Ky. v. ACLU of Ky., 545 U.S.
844 (2005). Authors of seven of the ten opinions in these cases collectively made sixty-two distinct
appeals to the founders and founding era history. They also discussed the relevance of practices
since that time. Hall, Jeffersonian Walls and Madisonian Lines, supra, at 600.

In Van Orden, five justices agreed that a granite monument commemorating the Ten

Commandments on the Texas State House grounds did not violate the Establishment Clause. 545

8 In his opinion, Kennedy explained that it is the founder-embraced principles that are
determinative. Therefore, the fact that “displays commemorating religious holidays were not
commonplace in 1791” does not entail that such displays are inconsistent with the values
underlying the Establishment Clause. Cnty. of Allegheny, 492 U.S. at 669.

6
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U.S. at 681. However, in McCreary five justices declared that paper copies of the Ten
Commandments posted in a county courthouse to be unconstitutional. 545 U.S. at 881. Justice
Breyer cast the deciding vote in both cases. In addition to historical arguments, justices considered
factors such as the context of both displays. See, e.g., Van Orden, 545 U.S. at 70005 (Breyer, J.,
concurring). In voting to uphold the Ten Commandments monument, Breyer emphasized that
declaring it to be unconstitutional would “exhibit a hostility towards religion that has no place in
our Establishment Clause traditions.” Id. at 704 (Breyer, J., concurring).” The Texas monument, it
is worth noting, contains the text of the Ten Commandments that would be posted in Arkansas
schools.!?

In Town of Greece, N.Y. v. Galloway, 572 U.S. 565 (2014), the Court considered the
constitutionality of a city council’s practice of opening its meetings with prayer. In the majority
opinion, Justice Kennedy observed that the “Court’s inquiry, then, must be to determine whether
the prayer practice in the town of Greece fits within the tradition long followed in Congress and
the state legislatures.” Id. at 577. Drawing heavily from founding era practices, and practices since
that time, he concluded that opening a city council meeting with prayer was constitutional. /d. at
591-92. Relevant to this Court, the Eighth Circuit has stated that Town of Greece provides “an

unequivocal directive” that the “Establishment Clause must be interpreted by reference to

? Like Justice Kennedy in County of Allegheny, Justice Thomas emphasized that framers of the
Establishment Clause primarily intended to prevent coercion in matters of faith. Accordingly, he
would have upheld the displays in McCreary and Van Orden because neither was coercive. Van
Orden, 545 U.S. at 692-98 (Thomas, J. concurring).

19 Compare the image of the Texas monument available here:
http://www.eaglesmonuments.com/states/Texas.html (last accessed July 8, 2025) with S.B. 433,
95th Gen. Assmb., Reg. Sess. (Ark. 2025).
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historical practices and understanding.” New Doe Child #I v. United States, 901 F.3d 1015, 1020
(8th Cir. 2018) (internal quotations omitted and emphasis added).

Concurring opinions by Justices Alito and Thomas in Town of Greece, like Justice Kagan’s
dissenting opinion, all made historical arguments to support their respective conclusions. It is
noteworthy that Justice Kagan specifically noted that she agreed with the majority that the issue is
“whether the prayer practice in the Town of Greece fits within the tradition long followed in
Congress and the state legislatures.” Town of Greece, 572 U.S. at 622 (Kagan, J., dissenting). She,
along with Justices Ginsburg, Kagan, and Breyer, interpreted this history differently than the
majority, but no justice rejected the proposition that history plays a critical role.

In The American Legion v. American Humanist Association, 588 U.S. 29 (2019), the Court
considered the constitutionality of an “immense Latin cross [that] stands on a traffic island at the
center of a busy three-way intersection in Bladensburg, Maryland.” Id. at 89 (Ginsburg, J.,
dissenting). By a vote of 7-2, the Court held that it did not violate the First Amendment. /d. at 66.
Justice Alito noted that in recent Establishment Clause cases the Court did not rely upon the Lemon
Test but instead “taken a more modest approach that focuses on the particular issue at hand and
looks to history for guidance.” Id. at 60. He pointed to both Marsh and Galloway as cases where
justices relied on founding era history and American traditions. He concluded that “[w]here
categories of monuments, symbols, and practices with a longstanding history follow in that
tradition, they are likewise constitutional.” Id. at 63. The Bladensburg Cross, in the Court’s
estimation, fit this category. /d.

American Legion generated six opinions, none of which denied the importance of history
for helping justices decide Establishment Clause cases. Notably, Justice Gorsuch, in his concurring

opinion, contended that monuments need not be ancient to be constitutional. He asked, for
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instance, “[WThat about the Star of David monument erected in South Carolina in 2001 to
commemorate victims of the Holocaust, or the cross that marines placed in California in 2004 to
honor their comrades who fell during the War on Terror?” Id. at 86 (Gorsuch, J., concurring).
Clearly he believes both monuments are as constitutional as the Bladensburg Cross. See id.

Justice Ginsburg, writing for herself and Justice Sotomayor, dissented from the Court’s
decision, but not its use of history. Indeed, she referenced three different founders and founding
documents to buttress her opinion. /d. at 89—105 (Ginsburg, J., dissenting). Particularly relevant to
Ginsburg was her view that “the Latin cross has been the ‘defining symbol’ of Christianity.” /d. at
94 (Ginsburg, J., dissenting) (citation omitted).

There have, of course, been widely recognized, significant fluctuations in the Supreme
Court’s holdings on the Establishment Clause over the years, but they are a product of a “history
of religious establishment relied on by the Court” that was “radically incomplete and often
misleading.” Nathan S. Chapman & Michael W. McConnell, Agreeing to Disagree: How the
Establishment Clause Protects Religious Diversity and Freedom of Conscience 5—6 (2023); see
also Mark David Hall, Did America Have a Christian Founding? Separating Modern Myth From
Historical Truth 21-120 (2019). For too long, that distorted interpretation pitted the Establishment
Clause against the Free Exercise Clause and led to unfounded judicial hostility toward religion—
trends that more recent decisions have been correcting. See Espinoza v. Mont. Dep’t of Revenue,
591 U.S. 464, 494-96 (2020) (Thomas, J., concurring); see also Chapman & McConnell, supra,
at 3-5, 188.

The Court’s distortions resulted from reliance on the ahistorical test from Lemon v.
Kurtzman, 403 U.S. 602 (1971), and its “endorsement test offshoot,” Kennedy v. Bremerton Sch.

Dist., 597 U.S. 507, 534-36 (2022). In Kennedy, the Court made it clear that these tests have given
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way to a requirement that the Establishment Clause be interpreted by “reference to historical
practices and understandings.” 597 U.S. at 535 (quoting Town of Greece, 572 US at 567). Kennedy
also left no doubt that the Establishment Clause, Free Exercise Clause, and Free Speech Clause
“have ‘complementary’ purposes, not warring ones where one Clause is always sure to prevail
over the others.” Id. at 533 (citing Everson, 330 U.S. at 13, 15).

I1. ORIGINAL UNDERSTANDING OF THE ESTABLISHMENT CLAUSE

In Everson, both Justice Black, in his majority opinion, and Justice Rutledge, were correct
to insist that the Establishment Clause should be interpreted in light of the founders’ views. But
they erred by primarily focusing on select texts by Thomas Jefferson and James Madison and
concluding that the First Amendment requires the strict separation of church and state. Mark David
Hall, Did America Have a Christian Founding?: Separating Modern Myth from Historical Truth,
57-120(2019); Mark David Hall, Madison’s Memorial and Remonstrance, Jefferson’s Statute for
Religious Liberty, and the Creation of the First Amendment,3 Am. Pol. Thought 32, 32—63 (Spring
2014); Hall, Jeffersonian Walls and Madisonian Lines, supra, at 563—61. America’s founders
understood the Establishment Clause to prohibit the creation of a national church and, more
generally, coercion in matters of faith, but they did not believe that it required a religion-free public
square.

A. No Wall of Separation

In 1802, Thomas Jefferson wrote to the Danbury Baptist Association suggesting that the
First Amendment created a “wall of separation between Church & State.” Daniel L. Dreisbach &
Mark David Hall, The Sacred Rights of Conscience 528 (2009). This letter was first referenced by
the Supreme Court in the Free Exercise Clause case of Reynolds v. United States, 98 U.S. 145, 164
(1879), but lay dormant with respect to the Supreme Court’s Establishment Clause jurisprudence

until Everson. Dreisbach & Hall, supra, at 533-34.
10
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As appealing as the wall metaphor is to contemporary activists, it obscures far more than
it illuminates. Jefferson did not help draft or ratify the First Amendment, so it is not clear why his
understanding of it should be privileged. As well, the letter was a profoundly political document,
not a principled statement of Jefferson’s constitutional views. Indeed, the metaphor did not
originate with Jefferson, and he used it only once in his life. Daniel L. Dreisbach, Thomas Jefferson
and the Wall of Separation Between Church and State 21-22 (2002). And in his public life, he did
not act as if there was a wall of separation between church and state—certainly not one that
prohibited any recognition of religion in the public square.

Indeed, in 1776, the Continental Congress appointed Benjamin Franklin, John Adams, and
Thomas Jefferson to a committee to begin the process of creating a national seal. Jefferson
proposed that the Nation adopt one with the images of:

Pharaoh sitting in an open chariot, a crown on his head & a sword in his hand,

passing through the divided waters of the Red Sea in pursuit of the Israelites: rays

from a pillar of fire in the cloud, expressive of the divine presence & command,

reaching to Moses who stands on the shore &, extending his hand over the sea,

causes it to overwhelm Pharaoh.

Dreisbach & Hall, supra, at 229. His motto for the new Nation would have been: “Rebellion to
tyrants is obedience to God.” Id. Jefferson “later suggested it as an alternative motto for the Great

Seal of Virginia, and he later added it to his personal seal.” Derek H. Davis, Religion and the

Continental Congress, 1774—1789: Contributions to Original Intent 138 (2000).

11
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Jefferson’s proposed national seal was drawn by Benjamin J. Lossing and originally published in
the July 1856 issue of Harpers’ New Monthly Magazine. Courtesy of the American Antiquarian
Society.

Note that Jefferson thought it appropriate to portray a miraculous event involving the
prophet Moses on the national seal. According to Exodus 19-20, it was Moses who received the
Ten Commandments from God on Mount Sinai. It thus seems unlikely that Jefferson would have
a principled objection to a state erecting a monument commemorating the Ten Commandments on

public property or putting posters of them in public school classrooms.

12
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As governor of Virginia, Jefferson encouraged “the good people of this commonwealth”
to set apart a day for “public and solemn thanksgiving and prayer to Almighty God” and urged
“ministers of religion to meet their respective societies . . . to assist them in their prayers, edify
them with their discourses, and generally to perform the sacred duties of their function, proper for
the occasion.” See Dreisbach, supra, at 138-39. He also drafted bills stipulating when the governor
could appoint “days of public fasting and humiliation, or thanksgiving.” Dreisbach & Hall, supra,
at 251-52.

Unlike Washington, Adams, and Madison, Jefferson did not issue formal calls for prayer
when he was president of the United States. Yet in more than one speech he invited his audiences
to pray. For instance, Jefferson closed his second inaugural address by asking his listeners to join
him in supplicating the “Being in whose hands we are, who led our forefathers, as Israel of old”
that He “will enlighten the minds of your servants, guide their councils, and prosper their measures
...0 Id. at 530.

Remarkably, for someone supposedly committed to a “wall of separation between church
and state,” in 1803 Jefferson sent a treaty concerning the Kaskaskia Indians to the Senate for
approval. The third article in the treaty stipulated that:

whereas, the greater part of the said tribe have been baptized and received into the

Catholic church to which they are much attached, the United States will give

annually for seven years one hundred dollars towards the support of a priest of that

religion, who will engage to perform for the said tribe the duties of his office and

also to instruct as many of their children as possible in the rudiments of literature.

And the United States will further give the sum of three hundred dollars to assist

the said tribe in the erection of a church.

Id. at 476.

According to James Hutson, when he was president, Jefferson regularly worshipped in the

Capitol and, in addition, “made executive-branch buildings—the Treasury and the War Office—

13
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available for church services.” James Hutson, Thomas Jefferson’s Letter to the Danbury Baptists:
A Controversy Rejoined, Wm. & Mary Q. 56 (Oct. 1999). After he “retired from the presidency,
he resumed his earlier habit of worshiping in the Albemarle County Courthouse.” Id. at 788.

Jefferson’s private letters make it clear that he was not an orthodox Christian, and his public
arguments and actions demonstrate that he favored a stricter separation between church and state
than virtually any other founder. Yet even Jefferson, at least in his actions, did not attempt to
remove religion from the public square. And what Jefferson did not completely exclude, most
founders wholly embraced.

B. The First Federal Congress and George Washington

When the first federal Congress met in 1789, one of its first acts was to appoint and pay
congressional chaplains. Shortly after doing so, it reauthorized the Northwest Ordinance, which
holds that “Religion, Morality, and knowledge being necessary to good government and the
happiness of mankind, Schools and the means of education shall forever be encouraged.”
Dreisbach & Hall, supra, at 471-73; id. at 238.

Significantly, on the day after the House approved the final wording of the Bill of Rights,
Elias Boudinot, later president of the American Bible Society, proposed that Congress ask the
President to recommend a day of public thanksgiving and prayer. In response to objections that
these practices mimicked European customs and that such calls were properly issued by States,
founding father Roger Sherman “justified the practice of thanksgiving, on any signal event, not
only as a laudable one in itself, but as warranted by a number of precedents in holy writ: for
instance, the solemn thanksgivings and rejoicings which took place in the time of Solomon, after
the building of the temple, was a case in point. This example, he thought, worthy of Christian

imitation on the present occasion; and he would agree with the gentleman who moved the

14
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resolution.” 11 Documentary History of the First Federal Congress, 1789—17911500-1501 (Linda
Grant De Pauw et al. eds., 1992).

The House approved the motion and appointed Boudinot, Sherman, and Peter Silvester of
New York to a committee to consult Senators about the matter. The Senate concurred with the
House, and Congress requested that President Washington issue his famous and theologically
robust 1789 Thanksgiving Proclamation. Dreisbach & Hall, supra, at 453—54; see also Van Orden,
545 U.S. at 686—87. The text of his proclamation is worth quoting at some length:

Whereas it is the duty of all Nations to acknowledge the providence of Almighty

God, to obey his will, to be grateful for his benefits, and humbly to implore His

protection and favor--and whereas both Houses of Congress have by their joint

Committee requested me to recommend to the People of the United States a day of

public thanksgiving and prayer to be observed by acknowledging with grateful

hearts the many signal favors of Almighty God especially by affording them an

opportunity peaceably to establish a form of government for their safety and

happiness.

I do recommend . . . the People of these States to the service of that great
and glorious Being, who is the beneficent Author of all the good that was, that is,
or that will be . . .
And also that we may then unite in most humbly offering our prayers and

supplications to the great Lord and Ruler of Nations and beseech Him to pardon

our national and other transgressions, to enable us all, whether in public or private

stations, to perform our several and relative duties properly and punctually; to

render our national government a blessing to all the People . . . .
Dreisbach & Hall, supra, at 453-54. Similar proclamations were routinely issued by the
Continental and Confederation Congresses and Presidents Washington, Adams, and Madison.

The founding and early national eras reveal almost no support for the proposition that
America’s founders desired to build a “high and impregnable” wall of separation between church

and state. To be sure, many founders had concluded that nation and even states should not have

official, established churches, and they were against government coercion in matters of faith. But

15
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none understood the Establishment Clause to prohibit civic officials from incorporating religious
language or symbols into public buildings and monuments.

The historical understanding of the Establishment Clause does not require the sort of
separation between church and state that requires religion to be scrubbed from the public square.
And there is a very long history and tradition of American governments (local, state, and national)
hiring military and legislative chaplains, opening legislative and judicial sessions with prayer, and
issuing calls for prayer and fasting. Moreover, there is a long history and tradition of national,
state, and municipal governments permitting religious images and language on public property. It
is to this tradition that we now turn.

III.  HISTORY, TRADITION, AND THE TEN COMMANDMENTS

In an expert report for the State of Arkansas in the case of Cave v. Thurston, Amicus
documented a long history and tradition of local, state, and the national government permitting
religious displays, images, and language on public property. Included in his report were literally
hundreds of examples of crosses, biblical language, Stars of David, and Ten Commandment
monuments/displays on public property. First Suppl. Expert Report, ECF No. 260-3, Cave v.
Thurston, No. 4:18-cv-00342-KGB (E.D. Ark. Mar. 6, 2023); see also Hall & Picciotti-Bayer, Ten
Commandments, supra. Rather than reiterate this information here, the following two sections
focus more narrowly on why the Ten Commandments are displayed on public property and how
they have been used in American schools from the early colonies to the present day.

A. Ten Commandments as a Source of Law

In H.B. 71, Louisiana notes the Court’s acknowledgment that the Ten Commandments are
“one of the foundations of our legal system.” La. Stat. Ann. § 17:2124(A)(3) (2024). Plaintiffs’
expert in the instant case—Dr. Steven K. Green—previously asserted in an expert report in Roake

v. Brumley, that this is “contradicted by the historical record.” Expert Report of Steven K. Green,
16
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ECF No. 47-2, at 422, Roake v. Brumley, No. 3:24-cv-00517, 756 F. Supp. 3d 93 (W.D. Ark.
2024). But in an even earlier law review article he wrote, “It is axiomatic that many of the
principles contained in the Ten Commandments are fundamental to the Western legal tradition . .
. of which the American legal system is part.” Steven K. Green, The Fount of Everything Just and
Right? The Ten Commandments as a Source of American Law, 14 J.L. & Religion 525 (2000). The
latter is correct.

And other scholars agree. For instance, Judge John T. Noonan, Jr., wrote that the Ten
Commandments “have been the most influential law code in history.” John T. Noonan, The
Believer and the Powers That Are: Cases, History, and Other Data Bearing on the Relation of
Religion and Government 4 (1987). Similarly, Stephen Botein observed in Early American Law
and Society “the ideal polity of early Puritan New England was thought to comprehend divine
intentions as revealed through Mosaic law.” Stephen Botein, Early American Law and Society 25
(1982); see also John W. Welch, Biblical Law in America: Historical Perspectives and Potentials
for Reform, 2002 B.Y.U. L. Rev. 611, 619 (2002). In a 2009 study, John A. Eidsmoe identified
roughly 1,000 judicial citations to the Ten Commandments in American court opinions, citations
that continued well into the twentieth century.!'! John A. Eidsmoe, The Use of the Ten
Commandments in American Courts, 3 Liberty U. L. Rev. 15, 15-16 (2009).

American civic leaders and scholars have long contended that the Ten Commandments had
an important influence on the development of Western and American law. For instance, John

Quincy Adams wrote to his son that:

"' This figure is based on a series of Lexis computer searches, but Eidsmoe also quotes from and
cites dozens of cases where jurists utilize one or more of the Ten Commandments in substantive
ways. Many of these cases are from the twentieth century.

17
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The law given from Sinai was a civil and municipal as well as a moral and religious

code; it contained many statutes adapted to that time only, and to the particular

circumstances of the nation to whom it was given; but many others were of

universal application—laws essential to the existence of men in society, and most

of which have been enacted by every nation which ever professed any code of laws.
Daniel L. Dreisbach, Reading the Bible with the Founding Fathers 46 (2017). Similarly, in 1997,
the House of Representatives recognized that “the Ten Commandments have had a significant
impact on the development of the fundamental legal principles of Western Civilization” and “the
Ten Commandments set forth a code of moral conduct, observance of which is universally
acknowledged to promote respect for our system of laws and the good of society.” H.R. Con. Res.
31, 105th Cong. (1997). As such, the House resolved that “(1) the Ten Commandments are a
declaration of fundamental principles that are the cornerstones of a fair and just society; and (2)
the public display, including display in government offices and courthouses, of the Ten
Commandments should be permitted.” /d.

In the 2000 case of Books v. City of Elkhart, Ind., Judge Daniel Manion observed that the
Ten Commandments “served as a foundation for the formation of both English Common Law and
the Napoleonic Code, which together laid the foundation for American jurisprudence.” 235 F.3d
292, 312 (7th Cir. 2000).

More recently, Justice Alito wrote,

For believing Jews and Christians, the Ten Commandments are the word of God

handed down to Moses on Mount Sinai, but the image of the Ten Commandments

has also been used to convey other meanings. They have historical significance as

one of the foundations of our legal system, and for largely that reason, they are

depicted in the marble frieze in our courtroom and in other prominent public
buildings in our Nation’s capital.'

12 Even the separationist Justice Stevens, who dissented in Van Orden, observed in County of
Allegheny that “a carving of Moses holding the Ten Commandments, if that is the only adornment

18
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Am. Legion, 588 U.S. at 53. During oral argument for that case, the American Humanist
Association’s attorney, Monica Miller, observed that the Ten Commandments can have “some sort
of dual secular meaning”; they are “basically shorthand for law itself.” Transcript of Oral
Argument at 55, Am. Legion v. Am. Humanist Ass ’n, 588 U.S. 29 (2019) (No. 17-1717). The Office
of the Curator of the United States Supreme agrees, explaining the Ten Commandments’ historic
role as a condensed symbol of law:

Throughout the history of western art, tablets have been used to signify the Law.

This tradition is closely associated with Moses, the Hebrew lawgiver, who,

according to the Book of Exodus, descended from Mount Sinai with two stone

tablets inscribed with the Ten Commandments. Over time, the use of two tablets

has become a symbol for the commandments, and more generally, ancient laws.

Off. of the Curator, Symbols of Law, Supreme Court of the United States (Sept. 28, 2015),
https://www.supremecourt.gov/about/SymbolsofLawInfoSheet%209-28-2015 Final.pdf.

The influence of the Ten Commandments on American law is particularly evident with
respect to legislation concerning the Ten Commandments’ admonition to “Remember the sabbath
day, to keep it holy” S.B. 433, 95th Gen. Assmb., Reg. Sess. (Ark. 2025). Colonial and State
legislatures regularly prohibited work on Sunday. Indeed, as late as 1961, 49 of 50 states retained
Sunday Closing Laws when Maryland’s was found to be constitutionally permissible in McGowan
v. Maryland. 366 U.S. 420, 453, (1961); id. at 495 (Frankfurter, J., writing separately).

Professor Green testified in the Louisiana case that the Ten Commandments were not cited

at the Constitutional Convention or the ratification debates, Green Report at 99 30-33, but he

on a courtroom wall, conveys an equivocal message, perhaps of respect for Judaism, for religion
in general, or for law.” Cnty. of Allegheny, 492 U.S. at 652 (Stevens, J., concurring in part and
dissenting in part).
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neglects to note that the Constitutional Convention met every day of the week except Sunday, and
that the delegates assumed that Congress would not conduct business on Sunday:
If any Bill shall not be returned by the President within ten Days (Sundays
excepted) after it shall have been presented to him, the Same shall be a law, in like
Manner as if he had signed it, unless the Congress by their Adjournment prevent its
Return, in which Case it shall not be a law.
U.S. Const. art. I, § 7, cl. 2. In short, there can be no doubt that the Third or Fourth Commandment,
depending on the numbering scheme, was a source for a great deal of legislation and a
constitutional provision.
B. History and Tradition of Displaying the Ten Commandments on Public Property
In the mid-twentieth century, E.J. Ruegemer, a Minnesota judge, became concerned with
what he perceived to be the rise of juvenile delinquency in the United States. He believed that “if
troubled youths were exposed to one of mankind’s earliest and long-lasting codes of conduct, those
youths might be less inclined to break the law.” Decl. of Judge E.J. Ruegemer, ECF No. 20, at 9 6,
Card v. City of Everett, No. 2:03-cv-2385-RSL, 386 F. Supp. 2d 1171 (W.D. Wash. 2003)."* He
formed a committee “consisting of fellow judges, lawyers, various city officials, and clergy of

several faiths” to develop a “version of the Ten Commandments which was not identifiable to any

particular religious group.”'* Declaration of Judge E.J. Ruegemer, at § 8. He eventually partnered

13 Card v. City of Everett, 520 F.3d 1009 (9th Cir. 2008), involved an Establishment Clause
challenge to a monument of the Ten Commandments donated to the City of Everett, Washington,
by the local chapter of the Fraternal Order of Eagles. The United States Court of Appeals for the
Ninth Circuit eventually found it to be constitutionally permissible. /d. at 1021. The text of the
monument is virtually identical to the monument on the Texas State House grounds and that which
would be used in Arkansas.

14 The United States Court of Appeals for the Eighth Circuit agreed that a monument with the text
of the Ten Commandments identical to the one in Books—and nearly identical to the Arkansas
text—contained “a nonsectarian version of the Ten Commandments.” ACLU Neb. Found. v. City
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with Cecil B. DeMille and the Fraternal Order of Eagles to help place granite monuments inscribed
with the Ten Commandments throughout the United States.!> Decl. of Judge E.J. Ruegemer, at
99 9-13. Many of these monuments were placed on public property, including on the Texas State
House grounds. In Van Orden, the United States Supreme Court determined this “display of a
monument inscribed with the Ten Commandments on the Texas State House grounds” did not
violate the Establishment Clause. 545 U.S. at 681.

Judge Ruegemer estimated that “there are probably about 140-150 granite monuments of
the Ten Commandments from the Eagles located throughout the country.” Decl. of Judge E.J.
Ruegemer, at 9 13.16

When the United States Supreme Court upheld the constitutionality of the monument in
Texas, Chief Justice William Rehnquist observed that “acknowledgements of the role played by
the Ten Commandments in our Nation’s heritage are common throughout America.” Van Orden,
545 U.S. at 688. To illustrate this point, he noted:

We need only look within our own Courtroom. Since 1935, Moses has stood,

holding two tablets that reveal portions of the Ten Commandments written in

Hebrew, among other lawgivers in the south frieze. Representations of the Ten

Commandments adorn the metal gates lining the north and south sides of the

Courtroom as well as the doors leading into the Courtroom. Moses also sits on the
exterior east facade of the building holding the Ten Commandments tablets.

of Plattsmouth, Neb., 419 F.3d 772, 773 & n.2 (8th Cir. 2005), see also Brief of Amicus Curiae
Fraternal Order of Eagles in Support of Respondents, Van Orden v. Perry, 2005 WL 263789, at
*5-9 (U.S. 2005) (No. 03-1500).

15 DeMille was only involved in the early stages of what has been referred to as the Eagles’ Ten
Commandment Project. Sue A. Hoffman, In Search of God and The Ten Commandments: One
Person’s Journey to Preserve a Small Part of America’s God-given Values and Freedoms 76—79
(2014).

16 Mark David Hall, in his expert report for the state of Arkansas, documented 106 such
monuments that may be found on public property as of 2019. First Suppl. Expert Report, ECF No.
260-3, at 46, Cave v. Thurston, No. 4:18-cv-00342-KGB (E.D. Ark. Mar. 6, 2023).
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Similar acknowledgments can be seen throughout a visitor’s tour of our Nation’s
Capital. For example, a large statue of Moses holding the Ten Commandments,
alongside a statue of the Apostle Paul, has overlooked the rotunda of the Library of
Congress’ Jefferson Building since 1897. And the Jefferson Building’s Great
Reading Room contains a sculpture of a woman beside the Ten Commandments
with a quote above her from the Old Testament (Micah 6:8). A medallion with two
tablets depicting the Ten Commandments decorates the floor of the National
Archives. Inside the Department of Justice, a statue entitled “The Spirit of Law”
has two tablets representing the Ten Commandments lying at its feet. In front of
the Ronald Reagan Building is another sculpture that includes a depiction of the
Ten Commandments. So too a 24-foot-tall sculpture, depicting, among other things,
the Ten Commandments and a cross, stands outside the federal courthouse that
houses both the Court of Appeals and the District Court for the District of
Columbia. Moses is also prominently featured in the Chamber of the United States
House of Representatives.

Id. at 688—89.

An exhaustive study of national, state, and municipal government buildings throughout the
Nation would discover many additional displays of the Ten Commandments.!” For instance, it
would uncover:

a. a plaque containing the full text of the Ten Commandments in Alabama’s State
Capitol,

b. framed copy the Commandments in Georgia’s State Capitol,

c. a mural of Moses with the Ten Commandments in the Rumford District Court
courtroom in Rumford, Maine,

7 In his dissenting opinion in Van Orden, Justice Stevens noted that the Eagles donated “over a
hundred largely identical monoliths [of the Ten Commandments], and . . . over a thousand paper
replicas, distributed to state and local governments throughout the Nation over the course of
several decades” Id. at 713 (Stevens, J., dissenting) (emphasis added). An amicus brief by the
United States in Van Orden v. Perry contains an appendix that lists at least one display of the Ten
Commandments on public property in forty-one states. Brief of Amicus Curiae United States in
Support of Respondents, 2005 WL 263790, at *1A—*7A, Van Orden v. Perry, 545 U.S. 677 (2005)
(No. 03-1500). Finally, Sue Hoffman writes that in 1954 alone “the Youth Guidance Commission
[of the Eagles] saw the distribution of over 18,000 prints of the Ten Commandments, which were
placed in Eagle homes, many state capitols, and in county and local government offices.” Hoffman,
supra, at 34.
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d. a mural of Moses receiving the Ten Commandments in the Capitol Courtroom
in Saint Paul, Minnesota,

e. a mural of Moses holding the Ten Commandments at the Queens Supreme Court
Building, New York,

f. a mural of Moses carving the Ten Commandments at the State Supreme Court
building in Harrisburg, Pennsylvania, and

g. a mural of Moses holding the Ten Commandments in the Supreme Court Room,
City-County Building, Pittsburg, Pennsylvania.

h. “[t]he main reading room of the Library of Congress [which] includes a painting
of a woman praying, with the Ten Commandments by her side.”

Hall & Picciotti-Bayer, Ten Commandments, supra, at 37-38 (internal citations omitted). Note that
many of these displays are in or around legislative buildings and courthouses. This is because the
Ten Commandments are seen as an important source of Western and American law. The examples
listed above are more than sufficient to show that erecting monuments or displays of the Ten
Commandments on public property is a practice that is “deeply embedded in the history and
tradition of this country.” Marsh, 463 U.S. at 786.

C. Ten Commandments and American Education

In addition to putting posters, monuments, and inscriptions of the Ten Commandments in
public spaces, there is a long history and tradition of teaching about the Ten Commandments in
American schools. In H.B. 71, Louisiana requires that the Ten Commandments be displayed with
a “context statement” that notes that the Commandments have long been a prominent part of
American public education and are included in textbooks such as The New England Primer,
McGuffey’s Readers, and The American Spelling Book. La. Stat. Ann. § 17:2124(B)(3) (2024).

Public (i.e., government-run) K-12 schools did not really exist until the 1820s. However,
colonies like Massachusetts Bay required parents to ensure that their children and apprentices learn

how to read and have “knowledge of the Capital lawes.” Dreisbach & Hall, supra, at 94. These
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laws were replete with references to biblical laws and included citations to the Hebrew Scriptures.
Citations are not to the Ten Commandments specifically because the Commandments do not
contain penalties for violating them. Instead, citations are to texts that stipulate punishment for
violating some commandments. But there is substantial overlap between the capital laws and the
Ten Commandments. For instance, Exodus 20:2—5, which contains either the first or the first and
second commandments (depending on the religious tradition (discussed below)) reads:

I am the LORD thy God, which have brought thee out of the land of Egypt, out of

the house of bondage. Thou shalt have no other gods before me. Thou shalt not

make unto thee any graven image, or any likeness of any thing that is in heaven

above, or that is in the earth beneath, or that is in the water under the earth. Thou

shalt not bow down thyself to them, nor serve them: for I the LORD thy God am a

jealous God, visiting the iniquity of the fathers upon the children unto the third and

fourth generation of them that hate me;

Exodus 20:2-5 (King James). Whereas the first capital law reads:

If any man after legall conviction, shall have or worship any other God, but the
Lord God, he shall be put to death. Deut. 13. 6, &c. and 17. 2 &c. Exodus 22. 20.2.

Dreisbach & Hall, supra, at 93. Both texts make it clear that God’s people must worship no God
other than the God of Abraham, Isaac, and Jacob. The framers of the capital laws cited passages
in Deuteronomy and Exodus 22 because these passages make it clear that the penalty for
worshipping other gods is death.!®

Indeed, overlap between the Ten Commandments and the capital laws is extensive. It

includes:

Ten Commandments Addressed by Capital Law

I AM the LORD thy God.

1% On the relationship between the Ten Commandments and the commandments with punishments
(called the Covenant Code by scholars), see Michael Coogan, The Ten Commandments: A Short
History of an Ancient Text 43—44 (2014).
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Thou shalt have no other gods before me. 1
Thou shalt not make to thyself any graven images.
Thou shalt not take the Name of the Lord thy God in vain. 3

Remember the Sabbath day, to keep it holy.
Honor thy father and thy mother, that thy days may be long upon the land which the Lord thy

God giveth thee. 13, 14
Thou shalt not kill. 4,5,6
Thou shalt not commit adultery. 9
Thou shalt not steal. 10
Thou shalt not bear false witness against thy neighbor. 11

Thou shalt not covet thy neighbor's house.

Thou shalt not covet thy neighbor's wife, nor his manservant, nor his maidservant, nor his
'q 19
S

cattle, nor anything that is thy neighbor's.
The Hebrew Scripture does not stipulate that violation of every one of the Ten
Commandments should be punishable by death. But the Puritans understood violations of seven
of the commandments to be punished in this way. Therefore, anyone learning Massachusetts Bay’s
capital laws—as children were required to do as a matter of law—would learn about most of the
Commandments.?’
In addition to requiring parents to teach their children the capital laws, the colony required

masters of families to “catechize their children and servants in the grounds & principles of

Religion.” Dreisbach & Hall, supra, at 93-94. Other colonies had similar laws.?!

19 The text of the Ten Commandments is that used on the Texas Ten Commandment monument
and that would be used in Louisiana’s and Arkansas’s public school classrooms. See Dreisbach &
Hall, supra, at 93-94.

202 Joseph Barlow Felt, The Ecclesiastical History of New England 26 (Bos., Congregational Libr.
Ass’n 1862). That violation of some of the Commandments was not punishable by death did not
mean they weren’t punishable. For instance, a 1650 Massachusetts law stipulated: “Whosoever
shall prophane the Lord’s Day by doing any servill worke or any such like abuses shall forfeite for
every such default 10/. or be whipped.” Id.

2! For instance, Connecticut had capital laws very similar to Massachusetts’s, including the biblical
citations. The code of 1650, being a compilation of the earliest laws and orders of the General
court of Connecticut: also, the constitution, or civil compact, entered into and adopted by the
towns of Windsor, Hartford, and Wethersfield in 1638-39 30-33 (Hartford, Silas Andrus 1822).
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Professor Steven K. Green is correct that “[e]ducation at the time of the Founding
occurred in private academies or through tutors and generally had a strong religious component
due to the dominance of clergy as teachers.” Green Report at § 34 (emphasis omitted). Although
schools were rarely run by governments, at least in New England the government required
education. Teachers or tutors often utilized editions of The New England Primer that included
the Ten Commandments. The 1727, 1777, and 1842 editions of the Primer, for instance, included
the entire Westminster Shorter Catechism, which contains 40 questions (41-81) concerning the
Ten Commandments.?? Literally millions of Americans learned to read using various editions of

The New-England Primer—more than two million copies of this reader were printed in the

The Articles, Laws, and Orders, Divine, Politic and Martial for the Colony of Virginia (1612) were
likewise informed by the Old Testament, but biblical citations were not included in the text of
these laws. They held, for instance, that “no man blaspheme God’s holy name upon paine of death
....” and “no man or woman shall dare to violate or breake the Sabboth . . . .” (referencing the
Protestant Third and Fourth Commandments). Dreisbach & Hall, supra, at 84-85. Even Quaker
Pennsylvania enforced the Protestant Third Commandment with a 1682 law that punished
individuals who “shall speak loosely and profanely of almighty God, Christ Jesus, the Holy Spirit,
or the scriptures of truth . . .” Donald Lutz, Colonial Origins of the American Constitution: A
Documentary History 289 (1998). This law was slightly revised in 1700, and in 1824 the
Pennsylvania Supreme Court upheld a conviction for blasphemy based on it. See generally
Updegraph v. Commonwealth, 11 Serg. & Rawle 394, 1824 WL 2393 (Pa. 1824); Dreisbach &
Hall, supra, at 561-70.

22 Westminster Assembly, The New-England primer, enlarged. For the more easy attaining the
true reading of English. : To which is added, the Assembly of Divines catechism (Bos., 1727);
Westminster Assembly, The New England Primer Improved.: for the more easy attaining the true
reading of English: to which is added the Assembly of Divines, and Mr. Cotton’s Catechism (Bos.,
1777); S.A. Howland, The New England primer : containing the Assembly's catechism, the account
of the burning of John Rogers, a dialogue between Christ, a youth, and the Devil, and various
other useful and instructive matter 38—47 (Worcester, 1842). The 1777 version was republished in
1844 as The New England Primer Improved: for the more easy attaining the true reading of
English: to which is added the Assembly of Divines, and Mr. Cotton’s Catechism (1777; G. & C.
Merriam reprint, 1844). Charles Heartman estimates that there were three hundred issues of the
Primer. See Heartman, supra, at 10. Amicus could not consult them all and so instead examined
three editions published more than one hundred years apart—including an edition available after
states started creating public schools.
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eighteenth century alone. Charles Heartman estimates that between 1680 and 1830 more than
6.5 million copies of the Primer were printed. Charles Heartman, The New England Primer
Printed in America Prior to 1830: A Bibliographical Checklist 11 (1915). In spite of its name,
the text was used throughout America.??

So, whether indirectly through study of the capital laws or directly through required
catechism, Massachusetts law required that children study the Ten Commandments. Laws in
Massachusetts and in some other colonies required that children be educated but did not stipulate
which texts must be used. But The New England Primer was widely used and, as we have seen,
the Ten Commandments feature prominently in that text. Although other states were not as
prescriptive regarding education as New England, it seems reasonable to conclude that children
throughout the Nation were taught about the Ten Commandments in “private academies or through
tutors and generally had a strong religious component due to the dominance of clergy as teachers.”
Green Report at 9 34 (emphasis omitted).

Even when not required by law, ministers admonished the teaching of the Ten
Commandments and educators included them in schoolbooks. For example, Cotton Mather, in a
pamphlet entitled The A, B, C. of religion. Lessons relating to the fear of God, fitted unto the
youngest & lowest capacities, observed that

there are many special Cautions in the Word of God, which may be bro't unto

People of the Lowest Capacity,; and it will be found, that their Conscience will

agree to them; & so it will be found the Lessons will not be above them. All the Ten

Commandments are such Things; They are Calculated for the Lowest Capacity.
Our Children may betimes learn the Ten Commandments;, What is Forbidden and

23 Stephanie Schnorbus argues persuasively that at least through 1790 the New England Primer
“remained secure in Calvinist orthodoxy.” Stephanie Schnorbus, Calvin and Locke: Dueling
Epistemologies in “The New England Primer,” 1720-90, 8 Early Am. Stud. 250, 287 (Spring
2010).
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What is Required in the Ten Commandments (emphasis and capitalization in
original).

Cotton Mather, The A, B, C. of religion. Lessons relating to the Fear of God, fitted unto the
youngest & lowest capacities. And children suitably instructed in the maxims of religion 10-11
(Bos., 1713). In a separate pamphlet, he insisted that “Negro-servants” must be taught them as
well:

THE TEN COMMANDMENTS, are a very Material Part of the Instruction to be

bestow'd upon the Negroes. As soon as may be, they should be told, That the Great

GOD Spoke from Heaven, Ten Commandments. And that all Believers on JESUS

CHRIST, must Labour to Keep those Commandments, and be Troubled and

Asham'd, and beg Pardon for the Sake of JESUS CHRIST, if they break them

[capitalization and spelling in original].

Cotton Mather, The Negro Christianized. An Essay to Excite and Assist that Good Work, the
Instruction of Negro-Servants in Christianity 40 (1706). Following this admonition, Mather
included a twenty-question catechism that could be used to teach “Negro-servants” the
Commandments. /d. at 40—42.

In a 1737 sermon that was later printed as a pamphlet, the Reverend John Barnard
encouraged parents to teach children “the Way of God in Truth; and teach them to pray, and allow
them Time to go alone, and read the Word of God, and pray to Him; and cause them to learn the
Creed, the Ten Commandments, and the Lord's Prayer.” John Barnard, 4 Call to Parents,
and Children 23 (Bos., 1737).

The anonymously penned An introduction to the reading of the Holy Bible: particularly
adapted for the use of schools, originally published in Europe, was reprinted in Philadelphia in
1795. It contains 42 catechist questions that may be used to teach school children the

commandments. See An Introduction to the Reading of the Holy Bible: Particularly Adapted for

the Use of Schools 52—66 (Phila., 1795). By contrast, the 1787 text Miscellanies, moral and
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instructive, in prose and verse; collected from various authors, for the use of schools, and
improvement of young persons of both sexes contained a ten line poem to help children learn the
commandments. See Miscellanies, Moral and Instructive, in Prose and Verse; Collected from
Various Authors, for the Use of Schools, and Improvement of Young Persons of Both Sexes (Phila.,
1787). James Janeway’s A Token for Children includes a hymn entitled “The Consent of the
Believer unto the Ten Commandments” intended to help children learn portions of the Ten
Commandments. James Janeway, A Token for Children 31 (Bos., 1700).

Until the twentieth century, the federal government had little to do with K-12 education;
except when it came to Native Americans. The federal government routinely partnered with
Christian missionaries to run and teach in schools for Native American children. See generally
Nathan S. Chapman, Forgotten Federal-Missionary Partnerships: New Light on the Establishment
Clause, 96 Notre Dame L. Rev. 677 (2020); Henry Warner Bowden, American Indians and
Christian Missions 191-221 (1981). Again, it would be shocking if they did not teach the Ten
Commandments—not just as a matter of history, but as religious truth.

When states finally got involved in running public schools, they certainly had textbooks
that included or taught about the Ten Commandments at their disposal. As we have seen, The New
England Primer included 40 questions about them as late as its 1845 edition. They were listed in
McGuffey's Eclectic Reader (1840)%* and biblical passages (including portions of the Ten

Commandments) are often quoted, paraphrased, and described without citations in Noah Webster’s

24 William H. McGuffey, McGuffey's Eclectic Reader 216—17 (W.B. Smith & Co., Cin., 1840).
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The American Spelling Book (1825).2° Here are two examples from Webster’s spelling book
involving the Ten Commandments: “Sunday is the Sabbath, or the day of rest, and called the Lord’s

2926

day, being devoted to religious duties”*° and “Art thou a son or daughter? Be grateful to thy father,

for he gave thee life; and to thy mother, for she sustained thee . . . Honor their grey hairs . . .7’
The same is true for Stephen Byerly's new American spelling-book, calculated for the use of
schools in the United States (1822), e.g., “Children obey your parents, and give them honor, that
your days may be long in the land.” Stephen Byerly, Byerly’s new American spelling-book,
calculated for the use of schools in the United States 127 (McCarthy & Davis, Phila., 1822); see
also id. at 1011, 16, 30-31, 40, 50, 76, 92-94, 96-98, 116—17. All ten commandments are listed
in Samuel T. Worcester’s The American primary spelling-book (1833). Samuel T. Worcester, The
American Primary Spelling-Book 105 (Lilly, Wait, Colman & Holden ed., 1833).

Horace Mann of Massachusetts, sometimes called the father of the public school system,
favored reading the Bible in public schools. He wrote that a nonsectarian public school “earnestly
inculcates all Christian morals; it founds its morals on the basis of religion; it welcomes the religion
of the Bible; and, in receiving the Bible, it allows it to do what it is allowed by no other system—

to speak for itself.” Steven K. Green, The Second Disestablishment: Church and State in

Nineteenth-Century America 262 (2010). He undoubtedly thought this was a neutral way of

25 Noah Webster, The American Spelling Book 43-46, 49-51, 57, 62, 64, 72-73, 81-82, 103-04,
157-68 (Cushing & Jewett, Balt., 1825); see also Albert Picket, American School Class-book No.
1: The Juvenile Spelling-book 193—97 (Daniel D. Smith, N.Y., 1819); Richard Wiggins, The North
American Spelling-Book, or, Pronunciation Simplified : On a New Plan : Being an Easy, Gradual
and Complete Guide to Spelling and Pronunciation, According to the Best Usages : principally
upon the authority of Walker 11, 13, 21-22, 59, 68, 115, 118, 142-44 (Samuel Wood & Sons,
N.Y., 1821). Not everything on these pages comes from the Bible, but many of the passages clearly
do.

26 Webster, supra, at 57.

271d. at 82.
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teaching the Bible, but to Roman Catholics it was a very Protestant way of teaching religion. So,
too, was the common practice of using the King James version of the Bible rather than the Douay
version favored by Catholics. When Catholics objected to funding what they considered to be
Protestant schools and asked for a share of state funds or that the Douay Bible be read to their
children, they were accused of being “sectarian.” On more than one occasion, such requests were
met with violence. See Mark David Hall, Proclaim Liberty Throughout All the Land: How
Christianity Has Advanced Freedom and Equality for All Americans 117-40 (2023).

Protestant insistence on utilizing the King James Version of the Bible in public schools led
to conflicts well into the twentieth century. See, e.g., id. at 132-33. Some states voluntarily
removed Bible teaching and religious exercises from public schools, but the point remains that
there is a long history and tradition of reading and teaching about the Bible in American schools—
from the early colonies to the 1960s.

Jenna Weissmann Joselit, in her study of the Ten Commandments in America, observes
that “[e]ver since the mid-nineteenth century, they [Americans] saw to it that the Ten
Commandments were just about everywhere: in houses of worship and private homes, on the
street, in school, in the subway, and even on the interstate.” Jenna Weismann Joselit, Set in Stone:
America’s Embrace of the Ten Commandments 2 (2017) (emphasis added). She later notes that,
“whether taught at home or at school, the Ten Commandments were once a central feature of the
moral education of American children. Students committed them to memory, declaimed them from
the stage, and even put them to song.” /d. at 63.

Even in 1963, when the Supreme Court declared devotional exercises in public schools to
be unconstitutional, the Justices made it clear that, “[t]he holding of the Court today plainly does

not foreclose teaching about the Holy Scriptures or about the differences between religious sects
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in classes in literature or history.” Abington, 374 U.S. at 300 (Brennan, J., concurring); see also id.
at 225.28 If it is constitutional to teach about Ten Commandments in public schools, surely it is
permissible to post copies of this important text in public school classrooms.

It's true that public schools, especially K-12 public schools, really didn’t exist until the
1820s. But clearly the Ten Commandments were a prominent part of American education for
almost three centuries. Most education in the seventeenth, eighteenth, and early nineteenth
centuries was profoundly religious, and as we have seen study of the Ten Commandments (either
directly or indirectly) was sometimes required by as a matter of law. Even if it was not, students
utilizing texts like The New England Primer, McGuffey’s Readers, and The American Spelling
Book would have been exposed to them. Bible reading was prominent in public schools from their
origin until the Supreme Court declared the practice to be unconstitutional in 1963. Notably in its
decision, the Court made it clear that the government cannot “establish a religion of secularism in
the sense of affirmatively opposing or showing hostility to religion” and that “it certainly may be
said that the Bible is worthy of study for its literary and historic qualities.” Abington, 374 U.S. at
225. According to the Court, public schools can most certainly teach about “the Holy Scriptures.”
Id. at 300 (Brennan, J., concurring).

D. What About Relatively Recent Practices?

Professor Green may be correct that “there is no longstanding, widespread history of

permanently displaying the Ten Commandments in public-school classrooms.” Green Report at

28 Cf. McCollum v. Bd. of Educ. of Sch. Dist. No. 71, 333 US 203, 235-36 (1948) (Jackson, J.,
concurring) (“[1]t would not seem practical to teach either practice or appreciation of the arts if we
are to forbid exposure of youth to any religious influences. . . . One can hardly respect a system of
education that would leave the student wholly ignorant of the currents of religious thought that
move the world society for a part in which he is being prepared.”).
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9 45. “May be” because Amicus is unaware of any source that documents Ten Commandment
displays or other displays in the Nation’s public school classrooms over the last two hundred years.
But the Supreme Court has never said that in order for a practice to be constitutional that there has
to be a longstanding and widespread history of governments engaging in it. In some cases, there
is a longstanding and unbroken history and tradition of practice such as opening legislative
sessions with prayer, having military chaplains, and gubernatorial/presidential Thanksgiving Day
proclamations and calls by civic leaders for prayer. See, e.g., Marsh, 463 U.S. at 795; Town of
Greece, 572 U.S. at 584. But the Court has found some practices of relatively recent origin to be
constitutionally permissible.

For instance, Christmas wasn’t widely celebrated in America until the 1820s and 1830s,%
and, according to Penne Restad, it was celebrated primarily “as a home and church festival” until
the twentieth century when “became increasingly a public occasion.” Penne L. Restad, Christmas
in America: A History 156 (1995). Citizens of “New York erected a community Christmas tree in
1912, purported to be the first ever in the country” and “President Coolidge lit the first ‘National
Christmas Tree’” on the White House lawn in 1923. Id. Amicus is unaware of governments placing
Nativity scenes on public property (or permitting them to be placed on public property) until the
mid-twentieth century. Nevertheless, in Lynch v. Donnelly the Supreme Court found such a display
to be constitutionally permissible. 465 U.S. 668, 687 (1984).

A few years after Lynch, in County of Allegheny v. ACLU, Greater Pittsburgh Chapter, the

Court found a stand-alone Nativity scene inside a courthouse to be unconstitutional but upheld an

29 There were celebrations of sorts before the 1820s, but these were unlike anything we associate
with Christmas today, e.g., Christmas trees, presents to children, Santa Clause. See Penne L.
Restad, Christmas in America: A History (1995); Stephen Nissenbaum, The Battle for Christmas
(1996); David Bruce Forbes, Christmas: A Candid History (2007).
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outdoor Chanukah menorah, that stood next to a Christmas tree and a sign, to be constitutional.
492 U.S. 573, 578-79 (1989). The presence of other displays (or lack thereof) featured heavily in
some Justices’ reasoning, but Amicus wishes to emphasize that Chanukah menorah displays on
public land are of very recent origin. Indeed, in his concurring opinion in this case, Justice Kennedy
specifically observed the fact that “displays commemorating religious holidays were not
commonplace in 1791” does not entail that such displays are inconsistent with the values
underlying the Establishment Clause. /d. at 669 (Kennedy, J., concurring in part and dissenting in
part).

There is a long history and tradition of erecting (or permitting to be erected) monuments
of the Ten Commandments on public land. Yet most of the examples were not created until the
twentieth century, and no one has claimed that governments were routinely erecting such symbols
on public land in the eighteenth and nineteenth centuries. Nevertheless, the United States Supreme
Court has found such monuments to be constitutionally permissible. And there is even less
historical precedent for erecting monuments with non-Christian religious imagery and language
on public land. But it is almost impossible to think the United States Supreme Court would find a
Holocaust memorial that contains a Star of David to violate the Establishment Clause merely
because there is not a long and unbroken history of governments erecting Stars of David on public
property in the United States.

The key questions, it seems, is not whether there is a long history and tradition of putting
the Ten Commandments in public classrooms, but rather: (1) “does the original understanding of
the Establishment Clause require religion to be scrubbed from the public square?” (it does not, see
Part II supra); and (2) “is there a long history and tradition of practices like placing religious

language and images in public places?” (there is, see Part III supra). There does not have to be a
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long history and tradition of placing particular religious images and language in public places, thus
nativity scenes, Chanukah menorah, and posters of the Ten Commandments on public property
are constitutionally permissible.

IV.  THERE IS NO FAVORITISM OR COERCION.

Separationist organizations have argued that Arkansas’s Ten Commandments law
violates both the Establishment and Free Exercise Clauses because they involve “religious
coercion and favoritism in matters of faith.” ECF No. 9 at 9. The federal district court judge in the
Louisiana case agreed that the version of the commandments used in that state was a Protestant
version and favored that tradition over others. Roake, 756 F. Supp. 3d at 130. As argued below,
the text of the Ten Commandments utilized by Arkansas (as well as Texas and Louisiana) does
not favor one religious tradition over others. And passive displays of the Ten Commandments in
public schools cannot be considered “coercive” under any meaningful understanding of that word.

A. A Protestant Version of the Ten Commandments?

As noted earlier, Minnesota Judge E. J. Ruegemer initially attempted to create a “version
of the Ten Commandments which was not identifiable to any particular religious group.” Card,
520 F.3d at 1012. The committee’s version left something to be desired. After the first monuments
were erected, “people who were not Catholic or Lutheran were quick to point out that the
numbering sequence was inconsistent with their religious background.” Hoffman, supra, at 71.
Although English translations of the original Hebrew text differ in the placement of textual pauses
and thought-breaks, there is little disagreement among Jewish and Christian traditions as to the
overall substance of the Ten Commandments. Nevertheless, in response to such comments, the
Eagles altered the way in which the Commandments were presented to overcome “any possible
objection to the version of the Ten Commandments.” Id. at 73. The most significant change

involved removing the numbers before each commandment. Most post-1958 Ten Commandments
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monuments include this version of the text—including the monument at issue in Van Orden and
the text that would be included on posters in Louisiana (hereinafter “Louisiana text”) and Arkansas
(hereinafter “Arkansas text”). Indeed, Louisiana House Bill 71 requires the text used in classrooms
to be “identical” to the text upheld in Van Orden. La. Stat. Ann. § 17:2124(A)(6) (2024). The
Arkansas law requires the same language and presentation:

“The Ten Commandments
I am the Lord thy God.
Thou shalt have no other gods before me.
Thou shalt not make to thyself any graven images.
Thou shalt not take the Name of the Lord thy God in vain.
Remember the Sabbath day, to keep it holy.
Honor thy father and thy mother, that thy days may be long upon the land
which the Lord thy God giveth thee.
Thou shalt not kill.
Thou shalt not commit adultery.
Thou shalt not steal.
Thou shalt not bear false witness against thy neighbor.
Thou shalt not covet thy neighbor's house.
Thou shalt not covet thy neighbor's wife, nor his manservant, nor his
maidservant, nor his cattle, nor anything that is thy neighbor's.”

S.B. 433, 95th Gen. Assmb., Reg. Sess. (Ark. 2025). Because the lines of this text are not
numbered, it is possible to read them with thought-breaks in different places. For instance, a Jewish
citizen may read the line, “Remember the Sabbath day, to keep it holy,” as the Fourth
Commandment, while a Protestant might read it as the Third Commandment. Similarly, one could
understand the phrase “Thou shalt not take the name of the Lord thy God in vain” to be either the

Second or the Third Commandment.
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Presentations of the Ten Commandments are usually drawn from Exodus 20, but amicus is
unaware of any display copying the chapter verbatim.>® The King James version contains 561
words, whereas the Arkansas text contains 121 words. Obviously, many passages were removed.
For instance, the King James 1611 version begins:

And God spake all these words, saying, I am the LORD thy God, which have

brought thee out of the land of Egypt, out of the house of bondage. Thou shalt have

no other gods before me (Exodus 20:1-3).

Whereas the Catholic Douay-Rheims 1899 American edition states:

And the Lord spoke all these words: I am the Lord thy God, who brought thee out

of the land of Egypt, out of the house of bondage. Thou shalt not have strange

gods before me (Exodus 10:1-3).

The Jewish Publication Society’s 1917 translation of these verses reads:

And God spoke all these words, saying: I am the LORD thy God, who brought

thee out of the land of Egypt, out of the house of bondage. Thou shalt have no

other gods before Me.

The Arkansas text condenses these verses as follows:

I AM the LORD thy God
Thou shalt have no other gods before me

S.B. 433, 95th Gen. Assmb., Reg. Sess. (Ark. 2025). Note that the text adopted by Arkansas is
very similar to the bolded phrases from each edition above.

In his testimony in the Louisiana case, Professor Steven K. Green contended that one can
tell that the Louisiana text is taken from the King James version of the Bible because it “uses the
words ‘Thou,” which we don’t use very often these days unless you’re reading from the King

James Bible.” R. at 2391 (Green Test. at 67), Roake v. Brumley, No. 24-30706 (5th Cir.). But note

30 Scriptural citations of Exodus 20 found in this section are found in the King James Version
(1611), the Douay-Rheims 1899 American Edition, and the Jewish Publication Society’s 1917
Translation.
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that all three versions quoted above use the word “Thou.” There are minor differences in the
English translations of Exodus 20, but it is not clear that the committee used language from the
King James Bible; certainly the use of “Thou” offers no proof that they did.

There is no doubt that editorial decisions were made, and Professor Green may well be
correct that a Jewish version of the Ten Commandments extracted from Exodus 20 would contain
the language about God’s role in rescuing His people from Egypt in the First Commandment.
Green Report at  53. Similarly, Professor Green may be correct that some Catholic translations
do not warn against making “graven images,” id. at § 55, although the Catholic Douay-Rheims
version utilized above does. Professor Green may be unaware of this fact as he seems to rely on
an article by Paul Finkelman rather than comparing English versions of Exodus 20 that would have
been readily available to drafters of the text in question in the 1950s. Interestingly, Finkelman
characterizes the text of the Texas Ten Commandments monument as “Lutheran,”), rather than
“Protestant,” as Green does. Compare Paul Finkelman, The Ten Commandments on Courthouse
Laws and Elsewhere, 73 Fordham L. Rev. 1486 (2005); with Green Report at 4 49-52. Lutherans
are Protestants, but they list the Commandments differently than other Protestants. Nevertheless,
both characterizations are incorrect—the text (in both translation and presentation) is non-
sectarian.

The federal district court judge adjudicating the Louisiana Ten Commandments case
uncritically accepted Green’s claim that the Louisiana law “mandates a particular, Protestant
version of the Ten Commandments that does not comport with Catholic or Jewish faiths.” Roake,
756 F. Supp. 3d at 174. This is simply false. The version of the Ten Commandments, like that on
the Texas Statehouse grounds and in Arkansas’s Act 573 is a non-sectarian version not readily

identifiable to any particular religious group. In fact, the United States Court of Appeals for the
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Eighth Circuit found that a monument with almost identical text contains “a nonsectarian version
of the Ten Commandments.” ACLU Neb. Found., 419 F.3d at 773 (2005).3!

B. No Coercion.

Both the Establishment and Free Exercise Clauses prohibit government coercion in matters
of faith. But the Supreme Court did not always understand this to be the case. In Minersville Sch.
Dist. v. Gobitis, 310 U.S. 586 (1940), the Court upheld a Pennsylvania law requiring school
children to salute and pledge allegiance to the American flag even though they had religious
objections to doing so. Justice Felix Frankfurter acknowledged in his majority opinion that the
children’s freedom of conscience was being violated, but he concluded that the state’s interest
overrides this concern. See id. at 591-600.

Fortunately, three years later the Supreme Court reversed this decision. Like Pennsylvania,
West Virginia required school children to salute and pledge allegiance to the American flag, and
the state punished students and parents who had religious objections. West Va. State Bd. of Educ.
v. Barnette, 319 U.S. 624, 629 (1943). In West Virginia v. Barnette, Justice Jackson famously
wrote:

If there is any fixed star in our constitutional constellation, it is that no official, high

or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or

other matters of opinion, or force citizens to confess by word or act their faith

therein. If there are any circumstances which permit an exception, they do not now

occur to us.

Id. at 642. In other words, West Virginia may not require children to act against their religious

convictions, convictions directly informed by biblical admonitions found in the Ten

31See also Brief of Amicus Curiae Fraternal Order of Eagles in Support of Respondents, Van Orden
v. Perry, 2005 WL 263789, at *5-9 (U.S. 2005) (No. 03-1500). With the demise of the
endorsement test, it is not clear that displaying a sectarian version of the Commandments in public
schools would be unconstitutional. But it is not necessary to reach this question in the present case.

39



Case 5:25-cv-05127-TLB  Document 57-1  Filed 07/08/25 Page 49 of 50 PagelD #:
493

Commandments: “Thou shalt not make unto thee any graven image, or any likeness of anything
that is in heaven above, or that is in the earth beneath, or that is in the water under the earth; thou
shalt not bow down thyself to them nor serve them.” Id. at 629 (quoting Exodus 20:4-5).

These two cases illustrate the difference between coercion and exposure. Requiring
children to say and act in a manner that violates their consciences in matters of faith violates both
the Establishment and Free Exercise Clauses. But note that West Virginia v. Barnette did not
prohibit public schools from having children salute and pledge allegiance to the American flag. It
only required that children with religious objections to doing so be excused from these practices.
Presumably, some of these children are still exposed to their classmates saluting the flag and
reciting the pledge of allegiance. Such exposure is not more coercive than passive displays of the
Ten Commandments in classrooms.

Those who would scrub religion from the public square might well prefer banning any and
all displays of the Ten Commandments in public schools. But such a policy evinces a hostility to
religion that the Supreme Court has made clear violates the Free Exercise Clause. See Trinity
Lutheran Church of Columbia, Inc. v. Comer, 582 U.S. 449, 467 (2017); Espinoza v. Mont. Dep’t
of Revenue, 591 U.S. 464, 487 (2020); Carson v. Makin, 596 U.S. 767, 789 (2022). As Justice
Alito put it in American Legion, “[a]government that roams the land, tearing down monuments
with religious symbolism and scrubbing away any reference to the divine will strike many as
hostile to religion.” 588 U.S. at 56. Such hostility is antithetical to both the original understanding
of the First Amendment and America’s long history and tradition of permitting religious language

and images in public spaces.
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CONCLUSION
Passive displays of the Ten Commandments in public schools are constitutional. There is
no evidence that the founders understood the Establishment Clause to forbid such displays, and
there 1s a long history and tradition of including religious images and language in public spaces.
Moreover, there is a long history and tradition of displaying the Ten Commandments in public
spaces and teaching about them in private and public schools. The Court should deny Plaintiffs

their requested relief and find Arkansas’s law constitutional.
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