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October 22, 2025 

 

Matthew Kuschel 

Fahey Schultz Burzych Rhodes PLC 

 

 

 

Sent via email and U.S. Mail  

 

 Re: Tarrington Group Properties, LLC and The Sanctum of One God, Inc. 

 

Dear Mr. Kuschel: 

 

First Liberty Institute is a non-profit law firm dedicated to defending and restoring religious 

liberty for all Americans.  We represent Tarrington Group Properties, LLC (“Tarrington”) and The 

Sanctum of One God, Inc., (collectively, the “Church”), the owner and lessee of the property 

located at 6801 Creyts Road, Dimondale. MI 48821 (Parcel No. 23.080-01-200-040-02) (the 

“Property”).  The Church retained First Liberty in response to the Windsor Township’s (the 

“Township”) repeated efforts to prevent the Church from engaging in religious activity at the 

Property, including the issuance of citations for hosting three weddings in September 2025.  Please 

direct all communications regarding this matter to me. 

 

As explained below, the Church’s right to purchase and use the Property for religious 

purposes is fully and clearly protected by the First and Fourteenth Amendments of the United 

States Constitution and the Religious Land Use and Institutionalized Persons Act of 2000, 42 

U.S.C. §§ 2000cc et seq. (“RLUIPA”).  By refusing to allow the Church to fully operate its 

ministry, the Township is depriving the Church of its fundamental rights protected by federal law. 

 

We demand that the Township immediately withdraw all citations issued against the 

Church and acknowledge in writing that the Church is within its legal rights to engage in religious 

activities at the Property. 

 

FACTUAL BACKGROUND 

 

 For almost 60 years, members of your community have been gathering at the Property to 

engage in religious activities.   They first began assembling at the Property in the late 1960’s when 

the Property was donated to the Dimondale United Methodist Church to use as a new home for its 

congregation.  The donation came with a deed restriction requiring the Property to be used as either 

a church or a residence in the event that it was no longer used as a church.  The United Methodist 

Church then constructed and consecrated the building that stands on the Property to this day.  The 

building includes a sanctuary capable of holding over 300 people along with both a kitchen and a 

social hall to facilitate any matter of church activity.   

 

The United Methodist congregation continually gathered, fellowshipped, and worshipped 

at the Property for the decades that followed.  However, over the course of time the congregation’s 
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numbers dwindled, and the United Methodist hosted its last service in January 2023.  Upon the 

conclusion of the congregation’s last service, the Michigan United Methodist Conference (the 

“Conference”) retained control of the Property and put it on the market a mere six months later.  

Seeking to preserve the religious use of the Property, the Conference sold the Property to the 

Church on November 7, 2023 fully aware of the Church’s intention to continue the Property’s long 

history of hosting religious gatherings.  The Church closed on the Property in January 2024.   

 

 Shortly thereafter, the Church promptly began nonstructural renovations to the Property, 

including installing a new metal roof, painting the interior and exterior of the Church building, 

replacing the leaking stained-glass window, pulling out old carpet and pews, installing new light 

fixtures, and cleaning up the Property’s exterior.  Because the Township did not have a building 

code department while these renovations were being made, the Church contacted the Eaton County 

Department of Construction Codes in the spring and summer of 2024 to ask about the necessity of 

any building permits for the Property’s renovations.  The Church obtained full approval from the 

County before making any alterations to the Property, including installing the new roof and adding 

new bathrooms and a patio to the Property.   

 

 After the renovations were completed, the Church hosted a wedding for a family friend in 

September 2024.  Because the Church was simply continuing the longstanding use of the Property 

as a Church, it believed that its operations were in full compliance with the Township’s ordinances.  

It therefore made plans to host an open house to invite the community to visit the Property on 

October 13, 2025.  The Church advertised its upcoming open house on its Facebook page and on 

a Facebook group for the Dimondale community.  Unbeknownst to the Church, the Township’s 

Assistant Fire Chief, William Fabijancic, Jr., discovered the Church’s planned open house and sent 

an email on October 9, 2024 informing the Church of a few fire code issues that needed to be 

resolved before the open house.  Mr. Fabijancic represented that the process for obtaining an 

occupancy permit would be quick and stated he would work with them to perform the inspection 

and issue the permit before the open house.   

 

Unfortunately, Mr. Fabijancic’s email was sent to the Church’s spam folder, so it was 

unaware of the email until Mr. Fabijancic stopped by the open house on October 13th.  The Church 

informed Mr. Fabijancic of its intention to operate a church and engage in various religious 

activities onsite and invited him to come into the Church building to perform the inspection.  Mr. 

Fabijancic declined to perform the inspection at that time but stated he would allow the Church to 

have the open house and that they would take care of the inspection at a later date.   

 

Four days later, the Township sent the Church a cease-and-desist letter incorrectly accusing 

the Church of operating an event center and threatening legal action if the Church did not 

immediately cease all operations at the Property.  Seeking to comply with the Township’s 

ordinances, the Church sent email to Mr. Fabijancic requesting a fire inspection two days after 

receiving the cease-and-desist letter.  However, Town officials refused to conduct the requested 

inspection and instead told the Church that Mr. Fabijancic was instructed to not cooperate with or 

respond to the Church until all zoning issues were resolved with the Township.  However, despite 

the Church’s earnest efforts to resolve all alleged issues, including multiple calls with Town 

officials, the Township showed little interest in working with the Church, opting instead to 

continually delay in taking any action that would allow the Church to commence its operations.  

While waiting for the Township’s reply, the Church’s pastor, Don Hamilton, invited a friend and 
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former coworker Mauricio Barrera, a state of Michigan Fire Inspector, to do an informal 

walkthrough of the Church to see if there were any fire code issues that the Church should address.  

Mr. Barrera suggested that the Church should remove some cleaning equipment from a mechanical 

room but otherwise found no fire code issues. 

 

 In December 2024, the Church applied for a Special Use Permit (“SUP”) after being 

repeatedly pressured by Town officials to do so.  The Church did not believe a SUP was necessary 

given that it was merely continuing the longstanding use of the Property as a church, but it filed 

the application anyways to cooperate with the Township.  The Township delayed processing the 

SUP for months while simultaneously refusing to issue any kind of temporary certificate of 

occupancy (“TCO”) to allow the Church to operate while its application was pending.  On March 

8, 2025, the Church hosted a small bridal shower for a family member.  Even though such a 

gathering would be permitted in any of the other residential homes in the surrounding 

neighborhood, the Township issued a citation with a $250 fine against the Church for holding an 

event prior to obtaining a fire code inspection from the Township and for failing to obtain an 

occupancy permit from the Township.  The Township issued the citation notwithstanding the fact 

that the Church requested a fire inspection nearly five months ago and that the Township had 

ignored the request and refused to act.   

 

 On March 12, 2025, the Township’s Planning Commission held a public hearing on the 

Church’s SUP.  The community support at the hearing was overwhelmingly positive, including 

from many neighbors to the Property.  However, one person who spoke against the Church was 

Beth Shaw, the Township’s Supervisor and Zoning Administrator, whose property is adjacent to 

the Property.  Despite having a clear conflict of interest, Ms. Shaw inserted the weight of her 

authority as a top official in the Township against the Church.  Ms. Shaw’s actions were especially 

improper given comments her husband’s obvious hostility to the Church’s presence as indicated 

by comments he previously made to neighbors when he stated he did not want “people parking on 

[his] street or pissing on [his] lawn.”  The Township did not hold another meeting on the Church’s 

SUP.   

 

 After months of delay, it became apparent to the Church that the Township was not going 

to grant its SUP and would instead continually delay processing the application as a means of 

keeping the Church from operating, so it withdrew the application in the Spring of 2025 and opted 

instead to operate as a legal nonconforming use.1  Upon information and belief, the Township’s 

refusal to act on the application was done at the direction of Ms. Shaw.  After several more months 

passed, Mr. Fabijancic conducted a fire inspection on June 9, 2025 and issued a report the next 

day.  The fire inspection report found no significant fire code issues at the Property, and the Church 

promptly resolved any issues noted by the report.  However, Mr. Fabijancic still did not issue 

certificate of occupancy despite his earlier representation that one could be issued within just a 

few days. 

 

To prompt the Township into granting the Church an occupancy permit, the Church 

contacted its state representative, Angela Witwer, to assist with the Church’s dealings with the 

Township.  Only after Representative Witwer called the Township to inquire about the Church did 

the Township act.  Indeed, within days of the call, the Township finally issued a TCO on July 11, 

 
1 This withdrawal was also done upon the advice of the Church’s counsel. 
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2025—9 months after the Church had initially requested one.  The TCO severely limited the 

Church’s ability to operate, restricting its operating hours to Tuesdays and Wednesdays from 

6:00pm to 9:30pm and Thursdays from 7:00am to 10:00am and imposing an arbitrary capacity 

limitation to a maximum of 50 people.  Under the Township’s fire code, an assembly use is 

classified as a gathering of 50 or more people.  Thus, the effect of the TCO was to forbid all 

assembly uses at the Property even though people had been assembling at the Property for decades.  

Upon information and belief, no other secular assembly in the Township is subjected to such 

restrictive operating hours or capacity limitations.   

 

On July 22, 2025, the Township’s Board discussed the ongoing issues related to the 

Church.  The Church attended to again reiterate its desire to engage in religious activities at the 

Property and to explain the harm caused by the Township’s refusal to act.  Many members of the 

community expressed support for the Church and frustration with the Township’s treatment of the 

Church.  Three days later, the Township issued a Preliminary Prior Legal Nonconforming Use 

Determination authored by Ms. Shaw, the Church’s neighbor and town official who had previously 

spoken out against the Church’s withdrawn SUP application.  Ms. Shaw found that the Church’s 

legal nonconforming use was limited to one morning church service each week and that the Church 

was not authorized to host wedding receptions, meetings, community events, or fundraisers.  In 

reaching this conclusion, Ms. Shaw ignored evidence submitted by the Church to Town officials 

detailing the longstanding religious gatherings that occurred at the Property.  Ms. Shaw also said 

she would allow the Church to continue the weekday gatherings allowed by the TCO because her 

finding was preliminary, but she made no representations that her final determination would 

authorize such gatherings.  Despite stating that she would issue a final determination within a 

matter of weeks, Ms. Shaw has yet to issue such a determination as of the date of this letter.   

 

While waiting for the Township’s final determination, the Church emailed Mr. Fabijancic 

on August 14, 2025 to request an increase in the 50-person capacity limit in the Church’s TCO.  

The email explained that the Property could hold over 300 people under the Michigan Fire Code 

but made the modest request of increasing the capacity to 250 people for now.  This request was 

made in part to accommodate weddings that were scheduled to occur at the Property in September 

2025.  Once again, Mr. Fabijancic ignored the Church’s email and refused to alter the restrictive 

TCO.   

 

On September 6, 2025, the Church hosted a wedding for a family friend during which 

approximately 200 people were in attendance.  During the wedding, Mr. Fabijancic showed up to 

inquire about the event after receiving a complaint from Ms. Shaw who, upon information and 

belief, had witnessed the event from her adjoining yard and/or by her husband repeatedly driving 

past the Church while it occurred.2  He also stated the Church was operating outside of its approved 

operating hours.  The Church informed Mr. Fabijancic that the Township’s preliminary 

determination letter authorized the Church to hold one religious service each week.  Mr. Fabijancic 

stated he was unaware of the letter and that he could not do anything to alter the Church’s TCO 

 
2 This is not the first time Ms. Shaw was spotted monitoring the Church’s activities.  Numerous 

neighbors have reported to the Church that they have seen Ms. Shaw hiding behind the Church’s 

fence or stopping in front of neighboring houses to get better views of the Property. 
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until he was authorized by Ms. Shaw to do so.3  Within a few days, Mr. Fabijancic posed three 

citations on the Property alleging the Church had engaged in: (1) an unauthorized use of the 

Property, (2) at an unauthorized time, (3) with more than 50 people.  The citations issued fines 

totaling $1,500.  The Church hosted another wedding on September 12th for a member of the 

community along with a wedding on September 20th for a family member and received six 

additional citations imposing the same fines.  To date, the Township has fined the Church $4,500 

for engaging in religious activities at the Property.   

 

I. THE TOWNSHIP’S ACTIONS HAVE VIOLATED THE CHURCH’S 

PROTECTED RIGHTS UNDER THE FREE EXERCISE CLAUSE OF THE FIRST 

AMENDMENT. 

 

The Free Exercise Clause prohibits government action that burdens an individual’s sincere 

religious practice with a policy that is not neutral or generally applicable. Kennedy v. Bremerton 

Sch. Dist., 142 S. Ct. 2407, 2421–22 (2022). The Township’s discriminatory actions against the 

Church fall squarely within this prohibition, and the Church reserves its rights to enforce that 

prohibition. See 42 U.S.C. § 1983. 

 

a. The Township’s actions burden the Church’s religious exercise in a manner 

that is neither neutral nor generally applicable. 

 

The U.S. Supreme Court has held that government actions that burden a sincere religious 

practice and are not neutral towards religious exercise, or generally applicable, suffice to establish 

a violation of the First Amendment. See Kennedy, 142 S. Ct. at 2421–22; Thomas v. Rev. Bd. of 

Indiana Emp. Sec. Div., 450 U.S. 707, 718 (1981). 

 

Here, by seeking to operate a Christian church on the Property, there is no question that the 

Church “seeks to engage in a sincerely motivated religious exercise.” Kennedy, 142 S. Ct. at 2422.  

The Church purchased the Property with the intention of conducting religious services, Bible 

studies, prayer groups, weddings, funerals, and other communal religious activities.  Indeed, the 

Church can do nothing else with the Property because of the deed restriction placed on it. 

 

However, instead of welcoming the Church into the community and allowing it to continue 

the longstanding religious activity that has taken place at the Property since its inception, the 

Township has sought at every turn to prohibit and restrict the Church’s operations.  The Township 

has outright refused to issue a permanent certificate of occupancy for the Property even though 

there is no legal justification for doing so.  The result of this denial through inaction is that the 

Church is stuck with an overly restrictive TCO that limits the Church’s use of the building to a 

couple hours on Tuesdays, Wednesdays, and Thursdays by no more than 50 people.  Indeed, the 

Township refused to alter the TCO after the Church requested to do so on August 14, 2025.  Instead 

of responding to the Church, the Township again ignored the Church’s request and then proceeded 

to issue nine citations fining the Church $4,500 for violating the TCO by hosting three weddings, 

two of which were for personal family and friends.   

 
3 Mr. Fabijancic also raised a concern during his visit that the Property’s current parking 

configuration might not accommodate a firetruck in the event of an emergency.  The Church 

promptly altered its parking lot to address this concern.   
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Additionally, the Township is applying its zoning laws in a manner that severely restricts 

all religious activity at the Property.  Instead of allowing the Church to operate as a fully functional 

church at the Property like its predecessor, the Township’s preliminary finding is that the Church’s 

use is limited to one morning church service.  Like the fire code TCO, this determination prevents 

the Church from engaging in a multitude of religious gatherings, including Sunday evening 

worship services, weddings, funerals, and other religious ministries and gatherings.   

 

The Free Exercise Clause prohibits government action that burdens an individual’s sincere 

religious practice with a policy that is not neutral or generally applicable. Kennedy v. Bremerton 

Sch. Dist., 142 S. Ct. 2407, 2421–22 (2022).  Thus, government entities must treat religious activity 

in a neutral manner, and any action “that targets religious conduct for distinctive treatment” is 

subject to strict scrutiny. Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 

546 (1993). Likewise, government entities violate principles of neutrality and general applicability 

“whenever they treat any comparable secular activity more favorably than religious exercise.” 

Tandon v. Newsom, 141 S. Ct. 1294, 1296 (2021). And when laws provide discretion to 

government officials or are imposed pursuant to systems of “individualized exemptions,” such 

laws are not generally applicable. See Fulton v. City of Philadelphia, 141 S. Ct. 1868, 1877–78 

(2021) (applying strict scrutiny to a law that gave city officials the “sole discretion” to determine 

exemptions from the law).   

 

When analyzing whether a government action is neutral, courts “meticulously” scrutinize 

both the action itself and the circumstances surrounding the action to ensure the action does not 

unlawfully suppress religious exercise. Church of the Lukumi Babalu, 508 U.S. at 534. Thus, the 

fact that the Township might articulate a facially neutral reason for its enforcement actions “is not 

determinative.” See id. 

 

The Free Exercise Clause also “forbids subtle departures from neutrality” and “covert 

suppression of particular religious beliefs.” Id. (internal quotation marks omitted); see also 

Masterpiece Cakeshop, Ltd. v. Colorado C.R. Comm’n, 138 S. Ct. 1719, 1731 (2018). Therefore, 

to protect “against governmental hostility which is masked,” courts examine “the historical 

background of the decision under challenge, the specific series of events leading to the 

[government action] in question, and the . . . administrative history, including contemporaneous 

statements made by members of the decision-making body.” Lukumi, 508 U.S. at 534, 540. 

 

Here, the Township’s repeated actions against the Church have “target[ed] religious 

conduct for distinctive treatment.” Lukumi, 508 U.S. at 546.  Most recently, the Township has cited 

the Church for hosting weddings after refusing to alter its overly restrictive TCO after the Church 

requested a change back in August 2025.  The limitations the Township seeks to enforce have no 

basis in the fire code.  The Property’s sanctuary is 40’ x 80’ totaling 3,200 square feet, and its 

social room is 31’ x 48’ totaling 1,488 square feet for a grand total of 4,688 square feet, not 

including the bathrooms, the old nursery, the foyer, the kitchen, or the mechanical room.  Based 

upon this total square footage, the Michigan Building and Fire Code previously allowed a 

maximum capacity of 400 people in the building while tables and chairs are set up.   

 

Moreover, the Township’s own fire inspection report of the Property found that all fire and 

safety codes have been met or exceeded.  The Church has 3 marked exits and one additional exit 
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through the mechanical room, so there are many paths of egress available in the event of an 

emergency.  Additional safety features include a monthly safety inspection log, emergency contact 

list and emergency evacuation procedures in place for fire, inclement weather, and medical 

emergencies.  Further, all fire extinguishers and first aid kits are up to date and current.  Despite 

satisfying all objective fire safety criteria, the Township has refused to alter its initial arbitrary 

capacity limitations and operating hours.  Indeed, the operating hours have no rational basis at all 

to any fire safety provision.  The Township’s insistence upon ignoring the objective criteria set 

forth by the fire code demonstrate that it is targeting the Church for disparate treatment.   

 

This disparate treatment is even more apparent when viewed alongside the favorable 

treatment given to another event center in Windsor.  Last June, the Country Creek Reception Hall, 

located at 5859 N Michigan Road, Dimondale, Michigan 48821, closed its doors after 13 years of 

business and sold its property to a new owner, who began operating the Vue Country Hall.  This 

secular event center does not appear to have been subjected to any of the arbitrary limitations 

imposed upon the Church, nor has it experienced the bureaucratic red tape the Township has 

imposed on the Church.  According to its Facebook page, the Vue hosted a soft open in early July 

2025 and is now open for booking weddings and other social events.4  Upon information and belief, 

the Vue’s reception area is around 2,700 square feet—500 feet smaller than the Church’s 

sanctuary.  Yet it does not appear that the Township has imposed a similar capacity limitation upon 

the Vue.  Thus, the Township is treating a secular activity far more favorably than the Church’s 

religious exercise, which means the Township’s actions are neither neutral nor generally applicable 

and are therefore subject to strict scrutiny.  Tandon, 141 S. Ct. at 1296.   

 

Independent from the Township’s disparate treatment of the Church, its actions are subject 

to strict scrutiny for another reason: they involve the application of laws with “a mechanism for 

individualized exemptions” that allows the Township to make case-by-case decisions rather than 

applying the law across the board.  See Fulton, 593 U.S. at 533.  The fire code vests Town’s fire 

officials with complete discretion regarding both whether to issue an occupancy permit and 

whether to impose any conditions on the permit limiting the use of a property.  The Free Exercise 

Clause does not allow the government to exercise discretion in how to apply a law and nevertheless 

label it generally applicable.  See id.; Kennedy, 597 U.S. at 526.  Thus, the Township’s application 

of its fire code is subject to strict scrutiny.   

 

The same is true of the Township’s application of its zoning laws.  When applying its 

ordinances related to non-conforming uses, the Township made its determination regarding scope 

of the previous use “based on the circumstances underlying” the United Methodist Church’s 

previous activities at the Property.  See Fulton, 593 U.S. at 534.  These determinations were made 

at the “sole discretion” of Ms. Shaw acting as the Township’s Zoning Administrator unguided by 

any objective criteria set forth in the Township’s ordinances.  See id. at 535.  Indeed, the fact that 

the Township’s ordinance grandfathers nonconforming uses predating the current ordinances 

demonstrates that the Township’s zoning ordinances include “a mechanism for individualized 

exemptions” that allows the Township to make case-by-case decisions regarding legal 

nonconforming uses.  See Fulton, 593 U.S. at 533.  The existence of these grandfathering 

provisions combined with the unfettered discretion granted to Ms. Shaw—a Town official whose 

property neighbors the Church and who is hostile to the Church’s existence—demonstrates that 

 
4 See https://www.facebook.com/profile.php?id=61576963018449.  

https://www.facebook.com/profile.php?id=61576963018449
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the Township’s application of its zoning laws are neither neutral nor generally applicable and are 

therefore subject to strict scrutiny.    

 

b. The Township’s actions fail strict scrutiny. 

Where, as here, the government burdens religious exercise in a manner that is neither 

neutral nor generally applicable, the Township bears the burden of proving its actions satisfy strict 

scrutiny. That is, the Township must prove its actions are furthering “interests of the highest order 

by means narrowly tailored in pursuit of those interests.” Tandon, 141 S. Ct. at 1298 (internal 

quotation marks omitted); see also Wisconsin v. Yoder, 406 U.S. 205, 215 (1972) (“only those 

interests of the highest order and those not otherwise served can overbalance legitimate claims to 

the free exercise of religion”). 

 

 Here, the Township does not have a compelling interest in restricting the Church’s religious 

activities to a few hours on a couple of days each week.  Should the Township seek to rely upon 

generalized interests in enforcing its fire code or zoning ordinances, such “broadly formulated 

interests” are insufficient to trammel a party’s religious rights.  Fulton, 593 U.S. at 541 (quoting 

Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 429 (2006)); see also 

Mast v. Fillmore Cnty., 141 S. Ct. 2430, 2430 (2021) (Gorsuch, J., concurring).  Instead, strict 

scrutiny demands the government show a compelling interest in enforcing its law with respect to 

the “particular religious claimants” at issue.  Fulton, 593 U.S. at 541 (quoting O Centro, 546 U.S. 

at 431).  Here, the particular religious claimant wishes to continue operating a church at a Property 

where a church has been in operation for almost 60 years.  There is no compelling interest in 

eliminating such a longstanding use, and as detailed in earlier letters from the Church’s counsel, 

there is no basis in Michigan law for not treating the Church’s activities as a legal nonconforming 

use.  Further, the Township already allows another church to operate in the same zone uninhibited 

by similar restrictions, as demonstrated by the existence of the West Windsor United Brethren.  

Regarding the fire code, the evidence shows that the Church satisfies all objective fire code criteria 

to operate in its desired manner.  The Township therefore has no rational basis, let alone a 

compelling interest, in prohibiting the Church from doing so.   

 

Even assuming the Township’s interests are compelling—which they are not—it cannot 

show how its restrictions on the Church’s use of its Property are a narrowly tailored ways to 

advance those interests. Government action that burdens religious exercise is narrowly tailored 

only if it is the “least restrictive means of achieving some compelling state interest.” Thomas, 450 

U.S. at 718. That is, the Township must “show that measures less restrictive of the First 

Amendment activity could not address its interest.” Tandon, 141 S. Ct. at 1296–97.  Here, there 

are multiple less restrictive means by which the Township could achieve its zoning interests.  It 

could allow the Church to operate with the same freedoms enjoyed by the United Methodist 

Church for almost 60 years.  It could also allow the Church to operate with the same freedom 

currently enjoyed by the West Windsor United Brethren, which operates in the same zone.  Finally, 

the Township could simply allow the Church to operate in a manner dictated by its religious 

convictions while requiring compliance with applicable health and safety laws, traffic laws, and 

noise ordinances.   

 

As to the Township’s asserted interest in enforcing its fire code, it could simply enforce 

the objective standards set forth by the fire code—all of which the Church satisfies—instead of 
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imposing capacity and operating hour limitations based upon the whim of a government official.  

Cf. Roman Cath. Diocese of Brooklyn v. Cuomo, 592 U.S. 14, 18–19 (2020) (holding a less 

restrictive means of enforcing health and safety regulations during the COVID-19 pandemic was 

for “the maximum attendance at a religious service [to] be tied to the size of the church”).  If “the 

government can achieve its interests in a manner that does not burden religion, it must do 

so.”  Fulton, 593 U.S. at 541.  Here, there are numerous ways for the Township to achieve its 

alleged interests, so the Township cannot satisfy strict scrutiny. 

 

In sum, the Township’s actions against the Church violate the First Amendment, giving 

rise to liability for declaratory, injunctive, and compensatory relief, as well as attorney fees. See 

42 U.S.C. §§ 1983, 1988.  Furthermore, damages are available against government officials in 

their individual capacities when they deprive a person, or group of people, of rights secured by the 

U.S. Constitution. See Kentucky v. Graham, 473 U.S. 159, 166 (1985) (“an award of damages 

against an official in his personal capacity can be executed . . . against the official’s personal 

assets.”).    

 

II. THE TOWNSHIP’S ACTIONS HAVE VIOLATED THE CHURCH’S 

PROTECTED RIGHTS UNDER RLUIPA. 

 

For the same reasons that the Township’s actions and interests cannot satisfy the First 

Amendment’s strict scrutiny test, they also cannot satisfy RLUIPA and its strict scrutiny test. 

RLUIPA’s provisions provide, in pertinent part: 

 

No government shall impose or implement a land use regulation in 

a manner that imposes a substantial burden on the religious exercise 

of a person, including a religious assembly or institution, unless the 

government demonstrates that imposition of the burden on that 

person, assembly, or institution— 

 

(A) is in furtherance of a compelling governmental interest; and 

 

(B) is the least restrictive means of furthering that compelling 

governmental interest. 

 

42 U.S.C. § 2000cc(a)(1) (emphasis added).   

 

RLUIPA defines “religious exercise” broadly to encompass “any exercise of religion, 

whether or not compelled by, or central to, a system of religious belief.” 42 U.S.C. § 2000cc–

5(7)(A). Further, RLUIPA considers the use of real property for religious exercise purposes to be 

religious exercise. Id. § 2000cc–5(7)(B). 

 

In addition, RLUIPA’s “substantial burden” provision applies if the regulation at issue 

involves “individualized assessments of the proposed uses for the property involved.” Id. § 

2000cc(a)(2)(C). In other words, RLUIPA’s “substantial burden” provision is activated when the 

government “take[s] into account the particular details of an [adherant’s] proposed use of land 

when deciding to permit or deny that use.” Guru Nanak Sikh Soc. of Yuba City v. County of Sutter, 

456 F.3d 978, 986, 988–92 (9th Cir. 2006). 
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Here, it undisputed that the Church desires to use the Property for religious exercise 

purposes. Yet having taken this particular purpose into account, the Township applied its zoning 

ordinances to severely restrict the Church’s use of the Property.   These restrictions “substantially 

burden” the Church’s “religious exercise” as defined by RLUIPA, triggering the application of 

strict scrutiny. 

 

A substantial burden is also often present where, as here, the Church has no “ready 

alternatives” available to it that could accommodate religious services, Bible studies, or other 

religious gatherings.  Int’l Church of Foursquare Gospel v. City of San Leandro, 673 F.3d 1059, 

1068 (9th Cir. 2011) (internal quotation marks omitted); see also Westchester Day Sch. v. Vill. of 

Mamaroneck, 504 F.3d 338, 353 (2d Cir. 2007) (preventing religious school from expanding its 

facilities to engage in religious education substantially burdened its religious exercise); DiLaura 

v. Ann Arbor Charter Twp., 30 F. App’x 501, 510 (6th Cir. 2002) (denial of zoning variance 

preventing individuals from assembling on land for religious purposes constituted substantial 

burden); Redeemed Christian Church of God (Victory Temple) Bowie v. Prince George’s Cnty., 

485 F. Supp. 3d 594, 604 (D. Md. 2020) (holding the denial of a water and sewer category change 

that prevented the development of a proposed church constituted a substantial burden). 

 

The Township’s limited authorization of a select few religious gatherings each week does 

not alter that analysis. The Church wishes to host a variety of religious gatherings beyond the one 

service per week currently authorized by the Township’s preliminary determination.  See Holt v. 

Hobbs, 574 U.S. 352, 361–62 (2015) (explaining the substantial burden inquiry does not ask 

“whether [the religious adherent] is able to engage in other forms of religious exercise”). After all, 

“a burden need not be found insuperable to be held substantial.” Int’l Church of Foursquare Gospel 

v. City of San Leandro, 673 F.3d 1059, 1068 (9th Cir. 2011) (internal quotation marks omitted); 

see also Sts. Constantine and Helen Greek Orthodox Church, Inc. v. City of New Berlin, 396 F.3d 

895, 901 (7th Cir. 2005) (holding that “delay, uncertainty, and expense” associated with relocating 

to another property for worship was a substantial burden). 

 

Because the Township’s restrictions on the Church’s use of the Property substantially 

burdens the Church’s religious exercise, the Township must prove its actions are “in furtherance 

of a compelling governmental interest” and “the least restrictive means of furthering that 

compelling governmental interest.” 42 U.S.C. § 2000cc(a)(1). And for the same reasons that the 

Township cannot satisfy this demanding standard under the First Amendment, it also cannot satisfy 

the “exceptionally demanding” standard under RLUIPA. Holt, 574 U.S. at 364 (quoting Burwell 

v. Hobby Lobby Stores, Inc., 573 U.S. 682, 728 (2014)). 

 

CONCLUSION 

 

The Township’s continual restrictions on the Church’s use of the Property have all but 

foreclosed any possibility for the Church to function and exist. Such a deliberate prohibition is in 

direct violation of federal law and constitutionally protected freedoms. The Township must 

immediately withdraw all citations issued against the Church and issue a final determination that 

allows the Church to fully operate as a church at the Property.   
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Please respond to me in writing no later than 14 days of receipt of this letter affirming that 

you have withdrawn the citations and will immediately allow the Church to operate its full ministry 

at the Property.  If the Township persists in its current course of conduct, the Church is prepared 

to pursue legal action in which it would seek all available remedies, including injunctive, 

declaratory, and monetary relief and attorneys’ fees.  As demonstrated by the enclosed court order 

awarding First Liberty attorneys over $800,000 in attorneys’ fees in another recent case, the 

Township’s financial exposure for continuing in its unlawful conduct is significantly high.    

 

Thank you for your attention to this matter. I can be reached at rgardner@firstliberty.org 

or 972-941-4444.  I look forward to hearing from you soon.   
 

  

Respectfully,  
 

  

 

Ryan Gardner 

Jeremiah G. Dys 

Michael D. Berry 

First Liberty Institute  

 

 

cc: Stephon B. Bagne, Clark Hill PLC 

 

 

Enclosures 

   



Case 6:22-cv-06486-JLS     Document 96     Filed 09/02/25     Page 1 of 32

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

HIS TABERNACLE FAMILY 
CHURCH, INC. and 
MICHEAL SPENCER, 

Plaintiffs, 

V. 

STEVEN G. JAMES, Superintendent of 
the New York State Police, in his 
official and individual capacities; 
WEEDEN A. WETMORE, District 
Attorney for the County of Chemung, 
New York, in his official and individual 
capacities; and 
MATTHEW VAN HOUTEN, District 
Attorney for the County of Tompkins, 
New York, in his official and individual 
capacities, 

Defendants. 
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FILED 
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6:22-CV-6486 (JLS) 

DECISION AND ORDER 

Plaintiffs' motion for attorneys' fees and costs is granted. See Dkt. 86. 

Plaintiffs-a Christian church in Horseheads, New York, and its senior pastor-

commenced this action to enjoin New York State from enforcing a restriction on 

possessing firearms in places of worship. See Dkt. 1. They sought to "ensure the 

ability to protect the Church and its worshippers in case of violent confrontation," 

as well as guard against "the kind of violence that other houses of worship across 

the country have suffered." See id. ir,i 45, 47. And they urged this Court to "put an 

end to New York's latest attempt to trample on its citizens' First and Second 
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Amendment rights." Id. ,r 7. 

Plaintiffs were represented by a legal team that included out-of-district 

attorneys who are among few attorneys nationwide with the required skillset to 

litigate this case effectively. These lawyers are specialists in First and Second 

Amendment litigation, as well as expert appellate practitioners. But just as 

importantly, they were willing to accept a complex case under stringent time 

limitations that dealt with controversial subject matter. Ultimately, due largely to 

counsel's excellent advocacy before this Court and the Second Circuit, the State was 

permanently enjoined from enforcing the houses of worship exclusion against 

Plaintiffs. See Dkt. 81. 

Plaintiffs now seek to "fully compensate" their attorneys under the applicable 

fee-shifting statute-namely, 42 U.S.C. § 1988. See Dkt. 86. Congress enacted that 

provision because "the private market for legal services" has "failed to provide many 

victims of civil rights violations with effective access to the judicial process." City of 

Riverside v. Rivera, 4 77 U.S. 561, 576 (1986). As explained below, the facts and 

circumstances of this case justify granting Plaintiffs' request in full. Indeed, this is 

the type of rare and important case with broader implications in terms of the state 

of the law that justify the most highly specialized and highly qualified counsel-

irrespective of geography. As such, Plaintiffs' motion is granted in its entirety such 

that they may recover $817,636.50 in attorneys' fees, as well as $7,166.60 in costs. 

2 
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BACKGROUND 

I. PROCEDURAL HISTORY 

Plaintiffs His Tabernacle Family Church, Inc. (the "Church") and Pastor 

Micheal Spencer commenced this action on November 3, 2022, challenging a portion 

of New York's Concealed Carry Improvement Act ("CCIA") making it a felony for a 

conceal-carry license holder to possess a firearm at "any place of worship or 

religious observation." See Dkt. 1.1 Plaintiffs sued three Defendants in their official 

and individual capacities-namely, the Superintendent of the New York State 

Police, as well as the District Attorneys of Chemung County and Tompkins County. 

See id.2 

Plaintiffs alleged that place of worship exclusion "is a compendium of 

constitutional infirmities" that infringes on Pastor Spencer's and the Church's 

"rights to freely engage in religious exercise, to exercise autonomy over the Church's 

internal affairs, and to carry firearms to ensure the safety of all persons on the 

Church's premises." Id. ,r 55. They asserted claims pursuant to 42 U.S.C. § 1983 

1 The relevant portion of the statute added to the Penal Law, as relevant here: 

§ 265.01-e Criminal possession of a firearm, rifle or shotgun in a 
sensitive location. 1. A person is guilty of criminal possession of a 
firearm, rifle or shotgun in a sensitive location when such person 
possesses a firearm, rifle or shotgun in or upon a sensitive location, and 
such person knows or reasonably should know such location is a 
sensitive location. 2. For the purposes of this section, a sensitive location 
shall mean: ... (c) any place of worship or religious observation .... 

2 Steven G. James was appointed Superintendent of New York State Police on April 
4, 2024. Pursuant to Fed. R. Civ. P. 25(d), he was automatically substituted as a 
party for Superintendent Bruen. 

3 
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based on deprivation of their rights under the Second Amendment, as well under 

the Free Exercise and Establishment Clauses of the First Amendment. See Dkt. 1 

,I,I 56-86.3 

Plaintiffs moved for a preliminary injunction to enjoin Defendants from 

enforcing the houses of worship exclusion. See Dkt. 13. This Court received 

submissions from the parties and held a preliminary injunction hearing. 4 

On December 29, 2022, this Court issued a Decision and Order granting 

Plaintiffs' preliminary injunction motion. Dkt. 56. The Court concluded that: 

Ample Supreme Court precedent addressing the individual's freedoms 
under the First and Second Amendments to the Constitution dictate 
that New York's new place of worship exclusion is unconstitutional. As 
in Hardaway[v. Nigrelli, No. 22-CV-771, 639 F. Supp. 3d 422 (W.D.N.Y. 
Nov. 3, 2022)], the State fails the Second Amendment test set forth in 
Bruen. And it fares no better with respect to Plaintiffs' claims under the 
Free Exercise and Establishment Clauses of the First Amendment. 

Id. at 2.5 As such, the Court ordered that "Defendants, in their official capacities, as 

well as their officers, agents, employees, attorneys, and all persons in active concert 

or participation with them who receive actual notice of the Order, are enjoined, 

effective immediately, from implementing or enforcing" the houses of worship 

exclusion "against Pastor Spencer, the Church, its members, or their agents and 

3 Plaintiffs also included a claim for violation of their Equal Protection rights under 
the Fourteenth Amendment. See id. ,r,r 87-94. 

4 At the State's request, Pastor Spencer testified in person. See Dkt. 53. No other 
witnesses testified in person; however, the State submitted several declarations. 
See Dkt. 43 

5 Unless otherwise noted, page numbers refer to the CM/ECF stamped numbering 
in the header of each page. 

4 
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licensees." Id. at 35. The Court further ordered that the "preliminary injunction 

shall remain in effect pending disposition of the case on the merits." Id. 

The Second Circuit affirmed the preliminary injunction in a decision 

addressing the appeal "in tandem" with three other appeals of similar district court 

orders. See Antonyuk v. Chiumento, 89 F.4th 271, 288 (2d Cir. 2023), cert. granted, 

judgment vacated sub nom. Antonyuk v. James, 144 S. Ct. 2709 (2024), and 

reinstated in part by Antonyuk v. James, 120 F.4th 941 (2d Cir. 2024) ("[w]e uphold 

the district court's with respect to ... N.Y. Penal L. § 265.01-e(2)(c) as 

applied to Pastor Spencer, the Tabernacle Family Church, its members, or their 

agents and licensees .... ").6 See also Dkt. 73 (mandate). 

On November 4, 2024, this Court so-ordered a Stipulated Order for 

Permanent Injunction. Dkt. 81. The Stipulated Order provides, as relevant here, 

that "Plaintiffs are a 'prevailing party' under 42 U.S.C. § 1988 and are therefore 

entitled to their reasonable attorneys' fees from Steven G. James, Acting 

Superintendent of the New York State Police," id. at 2, and that the "Court will 

decide the amount of reasonable attorneys' fees." Id. 

II. PLAINTIFFS' MOTION FOR ATTORNEYS' FEES AND COSTS 

On February 18, 2025, Plaintiffs filed the instant motion requesting that this 

Court award "their attorneys' fees and costs as prevailing parties in this matter" 

6 The three other district court cases are: Hardaway v. Nigrelli, 639 F. Supp. 3d 422 
(W.D.N.Y. 2022) (Sinatra, J.); Christian v. Nigrelli, 642 F. Supp. 3d 393 
(Sinatra, J.); and Antonyuk v. Hochul, 639 F. Supp. 3d 232 (N.D.N.Y. 
2022) (Suddaby, J.). 

5 
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pursuant to Section 1988 and Fed. R. Civ. P. 54(d). See Dkt. 86 at 1.7 

Plaintiffs were represented by a 

team that included attorneys at three law firms, two out-of-district and 
one in-district: (1) Clement & Murphy, a law firm based in the 
Washington, D.C., area that is one of the very few law firms with 
considerable experience litigating First and Second Amendment cases 
on behalf of plaintiffs at all levels of the federal court system, (2) First 
Liberty Institute, a nationwide law firm based in the Dallas, Texas, area 
that is dedicated exclusively to defending religious liberty, and (3) 
Ganguly Brothers, a law firm based in Rochester, New York, that is 
familiar with local practices and procedures in this district. 

Dkt. 86-1 at 14. 

According to Plaintiffs, a "fair estimate of the total number of hours worked 

to date is 699. 7 ." Dkt. 86 at 1. And a "fair estimate of the value of these hours is 

$817,636.50." Id. They further state that their "costs to date are $7,166.60." Id. 8 

Along with their motion, Plaintiffs submitted declarations from Erin E. Murphy (a 

partner at the law firm Clement & Murphy, PLLC), Jeremiah G. Dys (Senior 

Counsel at First Liberty Institute), and Anjan Ganguly (a partner at the law firm 

Ganguly Brothers, PLLC), which attach documentation regarding the requested 

fees and costs. See Dkt. 86-2; 86-3; 86-4. 

Plaintiffs argue that the "requested attorney's fees reflect the customary 

hourly rates that Plaintiffs' attorneys actually charged in other matters during the 

pendency of this litigation and the actual number of hours that Plaintiffs' lawyers 

7 There is no dispute that Plaintiffs are "prevailing parties." See Dkt. 81 at 2. 

8 Plaintiffs "are not seeking attorney's fees for the preparation of [their] reply brief' 
on this motion. See Dkt. 95 at 13 n.2 

6 
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expended here." Dkt. 86-1 at 18. And they maintain that these amounts are 

"eminently reasonable given both the extraordinary success that Plaintiffs' 

attorneys achieved and the special expertise and substantial labor that this case 

demanded on a compressed schedule." Id. In short, Plaintiffs' legal team was 

"uniquely suited to address the issues here," id. at 25, and "secured all that their 

clients ever wanted." Id. at 11. 

Defendant James opposes this fee motion. Dkt. 94. According to the State, 9 

"Plaintiffs' attorneys' fees are so high because (1) the 'customary' rates charged by 

plaintiffs' attorneys far exceed (sometimes quadrupling) the customary rates 

charged by attorneys in the Western District of New York or even in plaintiffs' 

attorneys home districts and (2) plaintiffs overstaffed the case resulting in excessive 

work." Id. at 6. The State argues that, while "plaintiffs' attorneys are well-

credentialed, only some have demonstrated the necessary experience and 

specialization to command an out-of-district hourly rate." Id. And it maintains that 

"Plaintiffs' counsel spent an excessive amount of time on all aspects of this 

litigation." Id. Defendant further purports that "plaintiffs' fees far exceed what a 

reasonable legal services consumer would pay to obtain the same results obtained 

by plaintiffs' counsel and far exceed what a comparable law firm would charge such 

work." Id. at 7. As such, the State urges this Court to "reduce plaintiffs' attorneys' 

fees to $134,245.80." Id. at 6. 

9 "Defendant," "Defendant James," and the "State" are used interchangeably in this 
decision. 

7 
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DISCUSSION 

I. LEGAL FRAMEWORK 

The "general rule in our legal system is that each party must pay its own 

attorney's fees and expenses." Perdue v. Kenny A. ex rel. Winn, 559 U.S. 542, 550 

(2010). But "Congress enacted 42 U.S.C. § 1988 in order to ensure that federal 

rights are adequately enforced." Id. The statute provides that, "[i]n any action or 

proceeding to enforce a provision of ... [42 U.S.C. § 1983] ... the court, in its 

discretion, may allow the prevailing party ... a reasonable attorney's fee as part of 

the costs." 42 U.S.C. § 1988(b).10 Section 1988 "embodies three policy concerns: to 

encourage civil right[s] plaintiffs who otherwise would not bring suit; to deter 

obstructive litigation tactics; and to deter civil rights violations by increasing 

defendants' liability." Furtado v. Bishop, 635 F.2d 915, 918 n.5 (1st Cir. 1980) 

(internal citation omitted). See also Evans v. Jeff D., 475 U.S. 717, 732 (1986) 

(Congress added fee awards "to the arsenal of remedies available to combat 

violations of civil rights"). 

The statute, however, "does not explain what Congress meant by a 

'reasonable' fee, and therefore the task of identifying an appropriate methodology 

for determining a 'reasonable' fee was left for the courts." Perdue, 559 U.S. at 550. 

The Second Circuit instructs "district courts to calculate a 'presumptively 

reasonable fee' by determining the appropriate billable hours expended and 'setting 

10 In addition, Fed. R. Civ. P. 54(d)(2) provides that a "claim for attorney's fees and 
related nontaxable expenses must be made by motion" that satisfies certain criteria. 

8 
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a reasonable hourly rate, taking account of all case-specific variables."' Lilly v. City 

of New York, 934 F.3d 222, 229-30 (2d Cir. 2019) (quoting Arbor Hill Concerned 

Citizens Neighborhood Ass'n v. Cnty. of Albany & Albany Cnty. Bd. of Elections, 522 

F.3d 182, 189-90 (2d Cir. 2008) ("Arbor Hill")).11 And the Second Circuit has 

"consistently applied this method of determining a reasonable hourly rate by 

considering all pertinent factors, including the Johnson factors, 12 and then 

multiplying that rate by the number of hours reasonably expended to determine the 

presumptively reasonable fee." Id. at 230. 

It is "only after this initial calculation of the presumptively reasonable fee is 

performed that a district court may, in extraordinary circumstances, adjust the 

presumptively reasonable fee when it 'does not adequately take into account a factor 

that may properly be considered in determining a reasonable fee."' Id. (quoting 

Millea v. Metro-N. R. Co., 658 F.3d 154, 167 (2d Cir. 2011)). 

II. ANALYSIS 

Plaintiffs request $817,636.50 in attorneys' fees based on 699.7 hours of work 

at their customary hourly rates in their home districts, along with another 

$7,166.60 to reimburse costs. See Dkt. 86. All of the relevant factors support 

granting these requests in full. 

11 The Second Circuit uses "the term 'presumptively reasonable fee' instead of the 
traditional term 'lodestar."' Id. at 230 n.33. For "all intents and purposes, the two 
terms mean the same thing." Id. 

12 These factors are discussed further below. 

9 
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A. Hourly Rates 

The Second Circuit instructs that, to calculate a "reasonable hourly rate," the 

district court should "bear in mind all of the case-specific variables." Lilly, 934 F.3d 

at 230 (quoting Arbor Hill, 522 F.3d at 190) (internal quotation marks omitted). 

The "reasonable hourly rate is the rate a paying client would be willing to pay." Id. 

The court should "bear in mind that a reasonable, paying client wishes to spend the 

minimum necessary to litigate the case effectively." Id. And the court "should also 

consider that such an individual might be able to negotiate with his or her 

attorneys, using their desire to obtain the reputational benefits that might accrue 

from being associated with the case." Id. 

In "determining what rate a paying client would be willing to pay, the district 

court should consider, among others, the Johnson factors .... " Id. Those factors 

are: 

(1) the time and labor required; (2) the novelty and difficulty of the 
questions; (3) the level of skill required to perform the legal service 
properly; (4) the preclusion of employment by the attorney due to 
acceptance of the case; (5) the attorney's customary hourly rate; (6) 
whether the fee is fixed or contingent; (7) the time limitations imposed 
by the client or the circumstances; (8) the amount involved in the case 
and the results obtained; (9) the experience, reputation, and ability of 
the attorneys; (10) the "undesirability" of the case; (11) the nature and 
length of the professional relationship with the client; and (12) awards 
in similar cases. 

Arbor Hill, 522 F.3d at 187 n.3 (citing Johnson v. Georgia Highway Exp., Inc., 488 

F.2d 714, 717-19 (5th Cir. 197 4), abrogated on other grounds by Blanchard v. 

Bergeron, 489 U.S. 87 (1989)). 

10 
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The "most critical factor in a district court's determination of what 

constitutes reasonable attorney's fees in a given case is the degree of success 

obtained by the plaintiff." Barfield v. New York City Health & Hosps. Corp., 537 

F.3d 132, 152 (2d Cir. 2008) (quoting Farrar v. Hobby, 506 U.S. 103, 114 (1992)) 

(internal quotation marks omitted). And where "a plaintiff has obtained excellent 

results, his attorney should recover a fully compensatory fee." Holick v. Cellular 

Sales of New York, LLC, 48 F.4th 101, 106 (2d Cir. 2022) (quoting Hensley v. 

Eckerhart, 461 U.S. 424, 435 (1983)) (internal quotation marks omitted). 

Here, Plaintiffs seek the following "effective hourly billing 1~ates" for 

each attorney or paralegal who performed work on this case: 

• Erin E. Murphy, partner, Clement & Murphy: 

$1,795.48 (Dkt. 86-2 ,r 14); 

• Andrew C. Lawrence, partner, Clement & Murphy: 

$1,372.43 (id. ,r 18); 

• Trevor W. Ezell, associate, Clement & Murphy: 

$1,130 (id. ,r 19); 

• Nicholas M. Gallagher, associate, Clement & Murphy: 

$950.92 (id. 1 20); 

• Kyle R. Eiswald, associate, Clement & Murphy: 

$850 (id. ,r 21); 

• H. Bartow Farr, partner, Clement & Murphy: 

$1,650 (id. ,r 23); 

11 
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• Matthew D. Rowen, partner, Clement & Murphy: 

$1,200. (id. ,I 24); 

• Harker Rhodes, partner, Clement & Murphy: 

$1,350 (id. ,I 25); 

• Mariel Brookins, associate, Clement & Murphy: 

$1,200 (id. ,I 26);1a 

• Joseph J. DeMott, associate, Clement & Murphy: 

$1,100 (id. ,I 27); 

• Chadwick J. Harper, associate, Clement & Murphy: 

$900 (id. ,I 28); 

• Darina Merriam, associate, Clement & Murphy: 

$800 (id. ,I 29); 

• Han J. Posner, associate, Clement & Murphy: 

$750 (id. ,r 30); 

• Ashley Britton, senior paralegal, Clement & Murphy: 

$474.85 (id. ,I32) 

• Aviana Vergnetti, paralegal, Clement & Murphy: 

$416.49 (id. ,r 33); 

• Jeremiah G. Dys, Senior Counsel, First Liberty Institute: 

$1,150 (Dkt. 86-3 ,r 15); 

13 Plaintiffs "seek $18,000 for 15 hours of work performed by Ms. Brookins," but the 
hourly rate is erroneously depicted as "$1, 1200." See Dkt. 86-2 iJ 26. 

12 
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• David Hacker, Vice President of Legal & Senior Counsel, First 

Liberty Institute: 

$1,400 (id. ,r 18); 

• Jordan Pratt, Senior Counsel, First Liberty Institute: 

$1,200 (id. ,r 19); 

• Ryan Gardner, Counsel, First Liberty Institute: 

$850 (id. ,r 20) 

• Amy Stoermer, paralegal, First Liberty Institute: 

$75 (id. ,r 22); 

• Anjan K. Ganguly, partner, Ganguly Brothers, PLLC: 

$395 (Dkt. 86-4 ,r 8).14 

1. Out-of-District Rates 

When, like here, a district court is "faced with a request for an award of 

higher out-of-district rates," the Second Circuit requires that the Court "first apply 

a presumption in favor of application of the forum rule." Simmons v. New York City 

Transit Auth., 575 F.3d 170, 175 (2d Cir. 2009). The "forum rule" provides that, 

"courts should generally use the hourly rates employed in the district in which the 

reviewing court sits in calculating the presumptively reasonable fee." Id. at 174 

(internal citation and quotation marks omitted). 

14 The State "does not object to Anjan Ganguly's hourly rate of $395/hr." Dkt. 94 at 
9 n.2. It also concedes that "Erin Murphy, Andrew Lawrence, 
and Nicholas Gallagher are entitled to out-of-district rates for their work on the 
appeal." Id. at 13. 

13 
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The Court, however, "may apply an out-of-district rate (or some other rate, 

based on the. aforementioned 'case-specific variables') if, in calculating the 

presumptively reasonable fee, it is clear that a reasonable, paying client would have 

paid those higher rates." Id. (internal citation, quotation marks, and alterations 

omitted). More specifically, to "overcome that presumption, a litigant must 

persuasively establish that a reasonable client would have selected out-of-district 

counsel because doing so would likely (not just possibly) produce a substantially 

better net result." Id. at 175. In "determining whether a litigant has established 

such a likelihood, the district court must consider experience-based, objective 

factors." Id. Among "the objective factors that may be pertinent is counsel's special 

expertise in litigating the particular type of case, if the case is of such nature as to 

benefit from special expertise." Id. at 175-76. 

A "litigant cannot overcome the presumption through mere proximity of the 

districts, nor can a litigant overcome the presumption by relying on the prestige or 

'brand name' of her selected counsel." Id. at 176. Indeed, lawyers "can achieve 

prestige and fame in numerous ways that do not necessarily translate into better 

results." Id. The party "seeking the award must make a particularized showing, 

not only that the selection of out-of-district counsel was predicated on experience-

based, objective factors, but also of the likelihood that use of in-district counsel 

would produce a substantially inferior result." Id. 

Here, all of the "case-specific variables" overwhelmingly support the out-of-

district rates. This is the type of case where strict application of the forum rule is 

14 
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inappropriate. This was indeed an "appellate-heavy constitutional-law case" that 

"demanded far more than ordinary civil-litigation experience that an in-district 

attorney could supply." Dkt. 86-1 at 26. And the Court shares Plaintiffs' conclusion 

that they "are not aware of attorneys in this district who could have offered the 

'level of skill required to perform the legal service properly' here." Id. (quoting 

Arbor Hill, 522 F.3d at 186 n.3). 

In sum, it is clear, on this record, that "a reasonable client would have 

selected out-of-district counsel because doing so would likely (not just possibly) 

produce a substantially better net result." Simmons, 575 F.3d at 175. For these 

reasons, which are discussed fully below, Plaintiffs' attorneys are entitled to their 

customary rates in their home districts. 

2. The Requested Rates are Reasonable 

All of the relevant factors, including the Johnson factors, support the 

requested rates. 

a. Customary Rates 

First, the requested rates reflect the hourly rates customarily charged by the 

attorneys and paralegals in their home districts during the relevant timeframe. See 

Dkt. 86-1 at 21-22 (detailing customary hourly rates of each attorney and paralegal 

during 2022-2025, as applicable). See also Dkt. 86-2 ,r 13 ("The itemization reflects 

the customary hourly rates charged by Clement & Murphy personnel in other 

hourly matters during the pendency of this litigation .... "); id. ,r 38 ("these 

customary hourly rates reflect what Clement & Murphy's clients did, in fact, pay in 

15 
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other matters during the course of this litigation"); Dkt. 86-3 ,r 13 ("The itemization 

reflects First Liberty Institute's customary hourly rates .... ); Dkt. 86-4 ,r 9 ("[the 

requested rate] is the hourly rate that I charged-and the hourly rate that other 

paying clients in fact paid-in all other hourly matters during the course of this 

1• ' ' ") 15 1tigat10n ..... 

Plaintiffs also provide evidence that these rates are consistent with rates 

charged by peer firms in the relevant markets-namely, Washington, D.C., Dallas, 

TX, and Rochester, NY. See Dkt. 86-2 ,r 36 ("The hourly rates of Clement & 

Murphy's attorneys are consistent with the rates charged by other attorneys in 

Washington, D.C., and other major legal markets.") (citing Franciscan All., Inc. v. 

Becerra, No. 16-cv-108 (N.D. Tex.), Dkt. 224-2 at 4)); Dkt. 86-3 ,r 25 ("First Liberty 

Institute is located in the greater Dallas area, and the hourly rates for First Liberty 

Institute's attorneys are comparable to those charged by other attorneys in the 

area." (citing Becerra, Dkt. 224-3 at 5-6)); Dkt. 86-1 at 23 ("Ganguly Brothers is law 

firm based in this district-in Rochester-and '$400-$500 per hour is generally 

deemed a reasonable hourly rate for experienced trial counsel' here." (quoting 

15 The fact that other clients willingly pay these hourly rates, see Dkt. 86-2 ,r 38; 86-
3 ,r 13; Dkt. 86-4 ,r 9, supports their reasonableness. See Arbor Hill, 522 F.3d at 
192 ("the Supreme emphas[izes] ... the need to use the approximate market 
rate for an attorney's services in calculating the presumptively reasonable fee."); 
Rozell v. Ross-Holst, 576 F. Supp. 2d 527, 544 (S.D.N.Y. 2008) ("[T]he range of rates 
that plaintiff's counsel actually charge their clients ... is obviously strong evidence 
of what the market will bear."); Tomazzoli v. Sheedy, 804 F.2d 93, 98 (7th Cir. 1986) 
("For private counsel with fee-paying clients, the best evidence is the hourly rate 
customarily charged by counsel or by her law firm."). 
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Capax Discovery, Inc. v. AEP RSD Invs., LLC, 2023 WL 140528, at *6 (W.D.N.Y. 

Jan. 10, 2023)).16 

b. Preclusion of Employment 

In addition, Plaintiffs' attorneys could have received compensation using 

their customary rates from paying clients in other matters but for "preclusion of 

employment" due to accepting this case. Arbor Hill, 522 F.3d at 187 n.3. See Dkt. 

86-21 40 ("Clement & Murphy is a small firm .... And its services are in demand. 

This case took up a substantial proportion of the firm's time ... which we could and 

would have devoted to other, paying matters."); Dkt.86-31 27 ("While working on 

this action, First Liberty Institute's attorneys were necessarily precluded from 

working on other religious-liberty matters."); Dkt.86-41 7 ("During the time 

devoted to this matter, [Attorney Ganguly] could not work on other matters for 

paying clients."). Indeed, "once the employment is undertaken the attorney is not 

free to use the time spent on the client's behalf for other purposes." Johnson, 488 

F.2d at 718. 

16 This Court has also considered that the rates Plaintiffs request are somewhat 
outdated, given that they are primarily based on the attorneys' customary rates in 
2022 and 2023. Indeed, "compensation received several years after the services 
were rendered-as it frequently is in complex civil rights litigation-is not 
equivalent to the same dollar amount received reasonably promptly as the legal 
services are performed, as would normally be the case with private billings." 
Missouri v. Jenkins by Agyei, 491 U.S. 274, 283 (1989). And "[c]ompensation for 
this delay is generally made 'either by basing the award on current rates or by 
adjusting the fee based on historical rates to reflect its present value."' Perdue, 559 
U.S. at 556 (quoting Missouri, 491 U.S. at 282). This fact favors the fee motion as 
well. 
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c. Experience, Reputation, and Ability of Plaintiffs' Attorneys 

These customary hourly rates are also reasonable in light of the exceptional 

"experience, reputation, and ability" of Plaintiffs' attorneys. Arbor Hill, 522 F.3d at 

187 n.3. As to Clement & Murphy-Plaintiffs point to numerous instances of the 

firm being recognized for its expertise in constitutional law and appellate practice. 

See Dkt. 86-1 at 23-24. And this expertise has led to "numerous landmark cases, 

including religious-liberty and Second Amendment cases" such as "[New York State 

Rifie & Pistol Association, Inc. v.] Bruen, 597 U.S. 1 [(2022)], Kennedy v. Bremerton 

School District, 597 U.S. 507 (2022), and Little Sisters of the Poor Saints Peter & 

Paul Home v. Pennsylvania, 591 U.S. 657 (2020)." Id. at 23-24. The individual 

attorneys also have impressive credentials, including degrees from top-tier law 

schools, and judicial clerkships with U.S. Supreme Court justices and Circuit Court 

judges. See, e.g., Dkt. 86-2 ,r,i 18-33.17 

First Liberty Institute is "likewise highly decorated." Dkt. 86-1 at 24. 

Plaintiffs explain that First Liberty Institute has had "a victory rate of over 90% 

across all legal matters that [it] handle[s] ... [and has] ... achieved victories at all 

levels of the court system, including the U.S. Supreme Court." Dkt. 86-3 ,r 4. They 

point to "notable recent victories at the Supreme Court" including Groff v. DeJoy, 

600 U.S. 447 (2023), Kennedy v. Bremerton School District, 597 U.S. 507 (2022), 

Carson v. Makin, 596 U.S. 767 (2022), and American Legion v. American Humanist 

17 Attorney Erin E. Murphy "served as a law clerk to Chief Justice John Roberts." 
Dkt. 86-2 ,I 2. 
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Association, 588 U.S. 29 (2019)." Id. Their individual attorneys are also well-

credentialed. See, e.g., id. ,I,I 18-20. Lastly, Plaintiffs' local counsel, Anjan 

Ganguly, has served as one of the two principals at his law firm for nearly 15 years 

and has "developed expertise in local practices and procedures." See Dkt. 86-4 ,I,I 3-

4. 

d. Results Obtained 

Next, as to the "most critical factor"-namely, the "degree of success 

obtained," see Barfield, 537 F.3d at 152-there is no question that Plaintiffs' counsel 

"obtained excellent results" in this case. See Hensley, 461 U.S. at 435. Plaintiffs 

commenced this action alleging that the houses of worship exclusion violates their 

rights under the First, Second, and Fourteenth Amendments. See Dkt. 1 ,I,I 56-94. 

They sought injunctive relief that would prohibit Defendants from enforcing that 

provision against them. See Dkt. 1 at 24-35 (prayer for relief). And that is precisely 

what they achieved. In December 2022, this Court preliminarily enjoined 

Defendants from enforcing the houses of worship exclusion against Plaintiffs upon 

determining that the houses of worship exclusion likely violates not only the Free 

Exercise and Establishment Clauses of the First Amendment-but also the Second 

Amendment. See Dkt. 56 at 35. The Second Circuit then affirmed. See Dkt. 73. 

Finally, in November 2024, this Court made the injunctive relief permanent upon 

stipulation of the parties. See Dkt. 81 at 1-2. The fact that Plaintiffs' counsel 

secured full relief for their clients supports that they "should recover a fully 

compensatory fee." See Halick, 48 F.4th at 106. 
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e. Time and Labor Required; Time Limitations 

Plaintiffs' counsel also expended significant time and labor to achieve such 

success. See Arbor Hill, 522 F.3d at 187 n.3. Clement & Murphy "performed work 

at all stages of this action, from drafting and filing the complaint, drafting and 

filing the motion for preliminary injunction, presenting oral argument and 

conducting witness examination in this Court, drafting and filing motions and briefs 

in the Second Circuit, and presenting oral argument in the Second Circuit." Dkt. 

86-21 11. First Liberty Institute likewise "participated in this action at all stages, 

with a particular emphasis on the activity in this Court, including preparation of 

the complaint and preliminary injunction motion, and supporting co-counsel at all 

hearings and arguments." Dkt. 86-3 1 12. 

The attorneys also performed their work on this case under stringent time 

limitations. See Arbor Hill, 522 F.3d at 187 n.3. New York State amended its 

firearms laws to include the place-of-worship provision in July 2022, and made the 

provision effective in September 2022. See 2022 N.Y. Sess. Laws ch. 371, §§ 4, 26. 

Counsel, therefore, needed to prepare rapidly to commence this lawsuit and move 

for preliminary injunctive relief-which they did by early November 2022. See Dkt. 

1 (Complaint); Dkt. 13 (Motion for Preliminary Injunction). Counsel then had to 

keep up with the rapid paces set by this Court and the Second Circuit-which 

required them to brief fully the preliminary injunction motion and participate in a 

hearing in fewer than two months, and then to brief the appeal and participate in 

oral argument in fewer than three months. See Dkt. 13-54; Spencer v. Nigrelli, No. 
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22-3237 (2d Cir.). See also Dkt. 56 at 35 (directing parties to "follow an expedited 

briefing schedule in the Second Circuit"); Spencer, No. 22-3237 (2d. Cir. Jan. 23, 

2023), Dkt. 47 (granting motion to expedite appeal). 

f. Novelty and Difficulty of the Questions and Level of Skill Required 

Significantly, this case involved novel and complex issues requiring 

particularized skills. See Arbor Hill, 522 F.3d at 187 n.3. It explored the 

intersection of the First Amendment's Religion Clauses and the Second 

Amendment-areas of the law that have changed dramatically in recent years. See, 

e.g., Antonyuk, 89 F.4th at 298 ("Bruen rejected step two of the predominant 

framework described above and set out a new test rooted in the Second 

Amendment's text, as informed by history") (internal citation and quotation marks 

omitted). And because the case involved a newly enacted law and a preliminary 

injunction, one could reasonably expect it to shift promptly from district court into 

the Second Circuit-as did other cases involving New York's efforts to restrict First 

and Second Amendment rights. See, e.g., New York State Rifl,e & Pistol Ass'n, Inc. 

v. City of New York, New York, 590 U.S. 336 (2020). See also Dkt. 56 at 33-36 

(discussing stay pending appeal and providing instructions for appellate 

proceedings). Indeed, this appellate-heavy constitutional-law case demanded far 

more than routine civil-litigation experience from in-district attorneys. 18 

As Plaintiffs explain, there is "a relatively small contingent of attorneys 

1s Notably, other plaintiffs who challenged the CCIA in cases that the Second 
Circuit considered in tandem with this one also utilized out-of-district attorneys. 
See Antonyuk, 89 F.4th at 283 (listing attorneys). 
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capable of successfully litigating high-stakes constitutional-law appeals in the 

Second Circuit and Supreme Court .... " Dkt. 86-1 at 26. And Plaintiffs "needed 

appellate litigators who were not only able, but willing, to vindicate their First and 

Second Amendment rights-a universe that is vanishingly small." Id. They also 

"needed attorneys already familiar with the First and Second Amendment [issues] 

that the place-of-worship provision presented" so that they could "file a complaint 

and seek injunctive relief expeditiously" in light of New York's "rapid legislative 

response" to the Supreme Court's Bruen decision. Id. at 27-28. 

The State argues that, while "many of plaintiffs' attorneys have significant 

experience in constitutional litigation and are exceedingly well-credentialed," this 

"experience does not entitle plaintiffs' counsel to attorney hourly rates quadruple 

the reasonable in-district rates or paralegal hourly rates that approach the 

highest attorney hourly rates ever approved in the Western District." Dkt. 94 at 10 

(emphasis in original). 

But the State ignores that Plaintiffs' attorneys were uniquely suited to 

handle this matter. Indeed, they are among very few attorneys with the necessary 

skillset to litigate this case effectively-namely, specialty in First and Second 

Amendment litigation as well as expertise in appellate practitioners. Clement & 

Murphy is one of very few law firms with considerable experience litigating First 

and Second Amendment cases on behalf of plaintiffs at all levels of the federal court 

system. The firm "is devoted substantially to litigation over issues of constitutional 

and other federal law, with a particular focus on appellate and Supreme Court 
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litigation." Dkt. 86-2 ,r 3. Attorney Murphy, who "personally supervised and 

managed the work of Clement & Murphy's attorneys and staff' during this 

litigation, id. ,r 15, is "recognized by Chambers & Partners as one of the leading 

appellate practitioners in the Nation." Id. 1 3. She has "argued and briefed cases 

before the Supreme Court and appellate and trial courts throughout the country" 

and has "argued in the Supreme Court on four occasions ... and prevailed in three 

of them." Id. 

First Liberty Institute, moreover, is a nationwide law firm dedicated to 

defending religious liberty. The firm "is devoted exclusively to First Amendment 

litigation and protecting religious liberty" and is "the largest legal organization in 

the nation dedicated exclusively to defending religious liberty for all Americans." 

Dkt. 86-3 ,r 3. To round out the legal team, Plaintiffs' local counsel contributed 

"expertise in local practices and procedures." Dkt. 86-4 ,r 4. 

g. Type of Fee Arrangement and Nature of Lawyer-Client Relationship 

Plaintiffs' out-of-district attorneys also agreed to an arrangement in which 

they could receive attorney's fees only in the event of victory. See Arbor Hill, 522 

F.3d at 187 n.3. See also Dkt. 86-2 ,r 7; Dkt. 86-3 ,r 8. Additionally, Plaintiffs do not 

have a longstanding relationship with any of the firms that represented them in 

this matter. See Dkt. 86-2 ,r 7; Dkt. 86-3 iJ 8; Dkt. 86-4 ,r 6. Indeed, a downward 

adjustment in an attorney's rate may be appropriate where there are "expectations 

of future business"-and related financial rewards. See Johnson v. AutoZone, Inc., 

2019 WL 2288111, at *10 (N.D. Cal. May 29, 2019). But no such expectation exists 
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here, given that "Plaintiffs hope that they will have no future relationship with 

their attorneys ... as repeat business would mean that the state is infringing their 

constitutional rights again." Dkt. 86-1 at 29. 

h. Awards in Similar Cases 

Furthermore, other courts in analogous cases have approved even higher 

awards where the plaintiffs prevailed on religious liberty grounds. See Arbor Hill, 

522 F.3d at 187 n.3. See, e.g., Franciscan All., Inc. v. Becerra, 681 F. Supp. 3d 631, 

646 (N.D. Tex. 2023) (requiring federal government to pay over $2.2 million in 

attorneys' fees "based on the Washington, D.C. rates" in religious-liberty dispute); 

S. Bay United Pentecostal Church v. Newsom, 2021 WL 2250818, at *1 (S.D. Cal. 

June 1, 2021) (requiring California to pay $1.6 million in attorney's fees in religious-

liberty dispute); Harvest Rock Church, Inc. v. Newsom, No. 20-cv-6414 (C.D. Cal. 

May 14, 2021), Dkt. 95 at 3 (requiring California to pay $1.35 million in attorneys' 

fees in religious-liberty dispute). 19 

The State argues that Hardaway is a "a touchstone for what reasonable 

attorneys' fees are in this case" because the plaintiffs there "challenged the same 

Place of Worship Provision at issue in this case and obtained a nearly an identical 

result .... " Dkt. 94 at 7.20 This ignores that Hardaway did not involve any First 

19 Bay United Pentecostal Church v. Newsom and Harvest Rock Church, Inc. v. 
Newsom involved stipulations as to the fee amounts. 

20 In Hardaway, the parties "settled their fee application for $150,000." Id. See also 
Hardaway v. Nigrelli, No. 22-CV-771 (W.D.N.Y. Apr. 11, 2024), Dkt. 87 (stipulation 
and order). 
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Amendment claim. And although the Hardaway plaintiffs secured a Second 

Amendment-based preliminary injunction in this Court, that injunction was 

vacated on appeal due to a mootness issue that counsel here successfully navigated 

around. See Antonyuk, 89 F.4th at 343 ("We must consider whether the statutory 

amendment has mooted any of the Plaintiffs' claims. With respect to Hardaway 

and Antonyuk, it has."). This belies any notion that Plaintiffs' out-of-district 

attorneys here "had no impact" in this case.21 

i. ''Undesirability" of the Case 

Lastly, this case demanded special expertise with arguments that are 

commonly deemed "undesirab[le]," Arbor Hill, 522 F.3d at 187 n.3-in other words, 

where the lawyers' work is "not pleasantly received by the community or [their] 

contemporaries," Johnson, 488 F.2d at 719. See, e.g., Becerra, 681 F. Supp. 3d at 

644 (finding that attorneys' fees in religious liberty dispute "should be awarded 

under the 'home' rates of Plaintiffs' counsel" where "it is highly unlikely that a large 

international firm would agree to take on a case like this due to the controversial 

subject matter, coupled with the longevity and complexity of the litigation"). 

Indeed, Plaintiffs' attorneys "have firsthand experience with that unfortunate 

dynamic," given that they secured "a landmark civil-rights victory" dealing with 

similar subject matter "that effectively cost them their jobs at their former law 

21 The State also provides a "chart summarizing the rates awarded in recent cases." 
See Dkt. 94 at 9-10. These cases, however, are not instructive because they 
addressed only routine issues under Section 1983. See id. 
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firm." See Dkt. 86-1 at 9, 26 (discussing attorneys Paul Clement and Erin Murphy 

in connection with the "Supreme Court victory in Bruen"). 

In sum, all of the relevant factors support the hourly rates Plaintiffs 

request. Indeed, not only was Plaintiffs' "selection of out-of-district counsel" 

predicated on "experience-based, objective factors," but that use of in-district 

counsel would likely have "produce[d] a substantially inferior result." 

Simmons, 575 F.3d at 176. This was a difficult case, in a niche area, with 

demanding time constraints-all navigated in a successful manner. 

B. Hours Expended 

The hours that Plaintiffs' attorneys expended on this matter are also 

reasonable. When "determining the reasonable number of hours, a court must 

make 'a conscientious and detailed inquiry into the validity of the representations 

that a certain number of hours were usefully and reasonably expended."' D.P. v. 

New York City Dep't of Educ., No. 21 CIV. 27 (KPF), 2022 WL 103536, at *5 

(S.D.N.Y. Jan. 10, 2022), affd sub nom. H.C. v. New York City Dep't of Educ., 71 

F.4th 120 (2d Cir. 2023) (quoting Haley v. Pataki, 106 F.3d 478, 484 (2d Cir. 1997)). 

The Court should "examine the hours expended by counsel with a view to the value 

of the work product to the client's case." Id. (citing Lunday v. City of Albany, 42 

F.3d 131, 133-34 (2d Cir. 1994)). And the Court should "exclude 'excessive, 

redundant[,] or otherwise unnecessary hours, as well as hours dedicated to 

severable unsuccessful claims."' Id. (quoting Quaratino v. Tiffany & Co., 166 F.3d 

422, 425 (2d Cir. 1999)). The "relevant issue" is "not whether hindsight vindicates 
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an attorney's time expenditures, but whether, at the time the work was performed, 

a reasonable attorney would have engaged in similar time expenditures." Grant v. 

Martinez, 973 F.2d 96, 99 (2d Cir. 1992).22 

Here, Plaintiffs' counsel expended a reasonable number of hours on this 

matter. As Plaintiffs point out, their attorneys 

billed the vast majority of their hours between October 2022 and May 
2023-i.e., when they prepared the complaint, drafted the preliminary-
injunction filings, participated in the preliminary-injunction hearing 
and a related moot court, filed a motion to have the Second Circuit hear 
the appeal in tandem with the other related appeals, drafted the 
appellate response brief, participated in the Second Circuit oral 
argument and related moot court, and drafted the response to the state's 
suggestion of mootness. 

Dkt. 86-1. Their contemporaneous billing records confirm that. See generally Dkt. 

86-2 at 20-54; Dkt. 86-3 at 12; Dkt. 86-4 at 6. In this Court's judgment, reasonable 

attorneys in private practice clearly would have engaged in similar time 

expenditures. See Grant, 973 F.2d at 99. And the same is true of other activities 

reflected in the time entries-such as reviewing relevant intervening decisions 

issued by other courts, analyzing the Second Circuit's decision, negotiating the 

stipulated final order, and preparing this fee application. 

The State argues that the hours worked are unreasonable. See Dkt. 94 at 17. 

It claims that Plaintiffs "overstaffed" this case and that time spent on certain tasks 

was "excessive" and "redundant." Id. at 18. According to the State, there was "no 

22 Additionally, "a reasonable fee should be awarded for time reasonably spent in 
preparing and defending an application for § 1988 fees." Weyant v. Okst, 198 F.3d 
311, 316 (2d Cir. 1999). 
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need for such a large team, and the size of the team undoubtedly led to duplication, 

redundancy, and inefficiencies." Id. For example, the State points out that "three 

partners and three associates billed over 80 hours drafting and revising the 

preliminary injunction motion," and later "spent over 100 hours ... preparing for 

the Second Circuit argument." Id. at 19-20. Defendant believes that, given "the 

excessive amount of time that Plaintiffs spent litigating this case, an across-the 

board reduction of 30% is warranted on Clement & Murphy and First Liberty 

Institute's attorneys' fees." Id. at 20.23 

The Court disagrees. As the State recognizes, "this action involved complex 

First and Second Amendment issues." Dkt. 94 at 12. This was a national litigation 

at the highest levels with the most involved challenges. 

In addition, many of the activities reflected in Plaintiffs' billing records were 

necessary because of Defendants' litigation decisions. For example, the State that 

requested that Pastor Spencer provide live testimony at the preliminary-injunction 

hearing. See Dkt. 53. And it later decided to appeal this Court's preliminary-

injunction order, see Dkt. 57, which required Plaintiffs' counsel to defend the 

preliminary injunction on appeal. To be sure, the "strongly favorable results" that 

Plaintiffs obtained in this case "support a finding that the hours billed were 

reasonable." 28th Highline Assocs., LLC v. Roache, No. 18-CV-01468 (VSB) (KHP), 

23 Defendant "largely does not object to the hours spent by Anjan Ganguly in this 
litigation." Id. at 17 n.6. But it maintains that the "Court should reduce Mr. 
Ganguly's attorney's fees for travel time by 50%." Id. 
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2021 WL 12313375, at *5 (S.D.N.Y. Dec. 7, 2021), report and recommendation 

adopted, No. 18-CV-1468 (VSB) (KHP), 2025 WL 1000699 (S.D.N.Y. Apr. 2, 2025) 

(citing Hensley, 461 U.S. at 435).24 

The State also argues that a "further reduction of hours is appropriate based 

on block-billing and vague time entries." Dkt. 94 at 21. It claims that "Clement & 

Murphy often engaged in block-billing and used vague time entries to document 

large amounts of time," and identifies various time entries they believe are 

objectionable. Id. 25 Based on "these vague and block-entries," the State claims, "the 

Court should further reduce the billed hours of Clement & Murphy and First 

Liberty Institute by 10%." Id. at 22. 

No further discount is warranted on these grounds. In the Second Circuit, 

block billing is "permissible as long as the district court is still able to conduct a 

meaningful review of the hours for which counsel seeks reimbursement." Raja v. 

Burns, 43 F.4th 80, 87 (2d Cir. 2022) (internal citation and quotation marks 

omitted). Indeed, the "practice is by no means prohibited in this Circuit because 

block billing will not always result in inadequate documentation of an attorney's 

hours." Id. Here, even though certain activities sometimes have been grouped 

together, the entries are sufficiently detailed to permit the Court to assess 

meaningfully the value of the work product. The hours, therefore, are adequately 

24 So, too, should courts encourage robust papers and oral argument preparation. 

25 By way of example only, Defendants object to a 2.5 hour entry by Erin Murphy 
described as "Revise draft complaint; exchange emails re. local counsel." Id. 
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documented. 

The Court also rejects Defendant's argument that the time entries are 

impermissibly vague. As Plaintiffs point out, the entries are "sufficiently clear" for 

Defendant "to protest the amount of time that Clement & Murphy spent preparing 

for moot courts and drafting briefs." Dkt. 95 at 13. The Court agrees that the time 

entries are sufficiently clear, and no further discount is warranted due to alleged 

vagueness. The State, moreover, is already receiving a discount-akin to discounts 

that law firms typically give paying clients-because "Plaintiffs are not seeking 

attorney's fees for the preparation of [their] reply brief, even though they are 

entitled to such fees." See id. at 13 n.2. See also Hines v. City of Albany, 862 F.3d 

215, 223 (2d Cir. 2017) ("Prevailing parties under Section 1988 are ... entitled to 

recover a reasonable fee for preparing and defending a fee application."). 26 

In sum, upon "a conscientious and detailed inquiry" into Plaintiffs' billing 

records, the Court is satisfied that the hours worked were "were usefully and 

reasonably expended." See D.P., 2022 WL 103536, at *5. 

C. Costs 

Lastly, Plaintiffs may recover their costs. Under Section 1988(b), attorneys' 

fees awards "include those reasonable out-of-pocket expenses incurred by attorneys 

and ordinarily charged to their clients." LeBlanc-Sternberg v. Fletcher, 143 F.3d 

748, 763 (2d Cir. 1998) (internal citation and quotation marks omitted). 

26 The old-rate and reply brief discounts, together, adequately resemble what a 
private client might expect and receive-based on these time entries and on these 
facts. 
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Here, Plaintiffs "seek reimbursement of $7,166.60 in out-of-pocket costs 

related to the payment of filing fees, service of process, postage, photocopying, 

travel, lodging, meals, and parking." Dkt. 86-1 at 32.27 The State "does not object 

to the $7,166.60 sought by plaintiffs in costs." See Dkt. 94 at 24 n.7. And because 

these are "expenses" that "are usually billed in addition to the attorney's hourly 

rate," Arbor Hill, 369 F.3d at 98, Plaintiffs may recover them too. 

CONCLUSION 

This was a rare and exceptional case, demanding experienced counsel at the 

top of the practice-from wherever they can be located. A reasonable client would 

pay for this very result. It bears noting, too, that the judicial system encourages 

lawyers to take meritorious cases like this one. To ensure that proper incentives 

exist to achieve that, appropriate compensation is required. Perennial "haircuts" 

will discourage well qualified counsel. 

27 Of those total costs, $1,768.84 came from Clement & Murphy, see Dkt. 86-2 ,r 42, 
$2,988.91 came from First Liberty Institute, see Dkt. 86-3 ,r 29, and $2,408.85 came 
from Ganguly Brothers, see Dkt. 86-4 ,r 10. 
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For all of the foregoing reasons, Plaintiffs' [86] motion is GRANTED. 

Attorneys' fees in the amount of $817,636.50, as well as costs in the amount of 

$7,166.60, are imposed against Defendant Steven G. James, Acting Superintendent 

of the New York State Police. 

SO ORDERED. 

Dated: September 2, 2025 
Buffalo, New York 

~A:) 
JO L. SINATRA, JR. 
U ITED STATES DISTRICT JUDGE 
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